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A Call to Action 


HIS is a call for the mobilization of all civilian arbitration re- 
Yared for national unity and defense. 

The American Arbitration Association is calling up its own Panel 
of 12,000 reservists to active service in 1,600 communities to watch 
for disputes and differences and activities that threaten unity and 
production and the distribution of war supplies and to be ready for 
service in their settlement. It is adding to these reserves so that every 
defense area will have immediately available trained and trusted 
arbitrators, if and when they are needed. 

The Association and its cooperating organizations have the trained 
men, the experience, the techniques and the machinery for keeping 
peace and unity in industry. It needs only that Americans become 
arbitration-minded and use these resources to the utmost in support 
of the production drive. 

1951 marks the 25th Anniversary of the founding of the Associa- 
tion. It closes a period of friendship and goodwill and progress of 
the entire arbitration front. The Association is dedicating its An- 
niversary Year to the mobilization of the country’s arbitration re- 
sources for national defense under the direction of a Committee for 
Arbitration in National Defense. Robert P. Patterson, former 
Secretary of War, is Chairman and Thomas J. Watson, James A. 
Farley and Sidney J. Weinberg are Honorary Chairmen. The As- 
sociation proposes to alert its Panel Members and call upon them 
for service to the nation, not only as arbitrators but as minute men 
on the lookout for disputes and differences that threaten American 
defense ; to open sufficient Branch Offices to enable the Association 
to process arbitrations with the greatest possible speed and efficiency ; 
to improve and expand extensively its Public Relations for the 
prompt settlement of disputes; to call together labor-management 
arbitration groups to act together to take disputes out of production; 
to call together commercial arbitration groups in a concerted effort 
to direct their efforts for national defense; to train special corps cf 
arbitrators for defense plant service and have them conveniently 
located for service whenever needed in defense areas; to maintain 
standards of practice in arbitrations that will command the con- 
fidence of the people and persuade them to accept amicable settle- 
ment; to extend as rapidly as possible the insertion of arbitration 
provisions in commercial contracts and collective bargaining agree- 
“ments as a bulwark against delays in the settlement of disputes; 
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and to extend arbitration as an American Way of Life, in order to 
alert the people to the danger of unsettled disputes and to offer a 
way to avoid their evil consequences. 

The Association, by this undertaking, contributes its mite to what 
Charles E. Wilson, Director of Defense Mobilization, in a recent 
address, asked all Americans to do: 


“We are engaged in a fight for survival, survival of West- 
ern humanitarian civilization. It is important that we main- 
tain our confidence in ourselves, confidence in our skill, our 
dynamic productivity, our ‘steadfastness and unity as a peo- 
ple, our spiritual and religious faith, our vision of a practical 
peace for a world that is hungry for peace. From this posi- 
tion we cannot retreat. With such a conviction we must win.” 








Cortisone 


A New Drug Meets an Old Remedy 


Albert S. Davis, Jr. 


Resident Attorney, Research Corporation, New York 


RBITRATION is put to a novel use in the public interest in the re- 
A cently concluded agreement under which five major companies 
have made their patents covering cortisone and its production avail- 
able to industry. 

Readers of the Journal will recall the last two years’ press an- 
nouncements concerning the important anti-arthritic compound, cul- 
minating in the award of the Nobel Prize in medicine and physiology 
for 1950 to Drs. Edward C. Kendall, Philip S. Hench of the Mayo 
Clinic, and Taddeus Reichstein of Basle, Switzerland. It is not so 
commonly appreciated that the production of the hormone, by a 
complicated 37-step synthesis, requires the selective use of various 
processes and products covered by some 60 existing patents and those 
which may issue on another 25 patent applications. A large number 
of these patent rights are the product of many years of research in 
the complex field of steroid chemistry by the scientists of Ciba 
Pharmaceutical Products, Inc., Merck & Co., Inc., Organon, Inc., 
and Schering Corporation (owned by the Office of Alien Property, 
Department of Justice); the remainder cover the work of Dr. 
Kendall and other institutional research workers, the majority of 
which had been supported by grants made by Research Corporation. 
As the medical importance of cortisone became evident, and full- 
scale commercial production planned, it was seen that neither the 
patent-owning companies themselves nor the pharmaceutical indus- 
try in general could manufacture clear of charges of infringement 
without some overall licensing arrangement. 

Research Corporation, which is a foundation organized for the 
support of science and which manages the patents on the inventions 
made at some 40 universities, therefore initiated discussions which 
culminated in the agreement in question. This agreement provides, 
broadly, for a royalty-bearing license to each of the parties under 
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all their patents as they stood on September 20, 1949. More im- 
portant, it also places in Research Corporation the power and duty 
of licensing other firms for a royalty under these patents. 

If, however, Research Corporation must license such other firms 
willy-nilly, it is obvious that an unscrupulous prospective licensee 
developing any new and important step in the synthesis could acquire 
a serious factual monopoly of the production of cortisone by demand- 
ing a license under the patents so managed by Research Corporation 
and refusing to license any one under its own patent rights. It was 
therefore stipulated by the parties to the agreement that Research 
Corporation must “require such person (seeking a license) to bind 
itself to remove any threat of substantial competitive advantage . . . 
in the production of cortisone, due to the possession . . . of other 
patents, patent applications or trade secret rights . . . by reasonable 
licensing thereof, itself or through” Research Corporation, of any 
licensees under the grouped patents. It would, of course, require 
a very considerable talent in prophecy to say now what “reasonable 
licensing” might be 10 to 15 years from now. Various expedients 
were considered, e. g., the setting up of a dummy license in all pos- 
sible detail; enunciation of principles of reasonableness; and refer- 
ence of disputed cases to a variety of governmental and scientific 
bodies. In the end, however, the parties decided to invoke the good 
offices of the American Arbitration Association: 


“if question shall arise as to reasonable terms ... , such 
question may be made the subject of arbitration, the said 
arbitration to be conducted in New York, N. Y., before the 
American Arbitration Association, in accordance with its rules 


then obtaining and that the parties thereto shall be bound by 
the award therein.” 


The parties felt that arbitration in general and the Association in 
particular were well suited to this task, due largely to the speed of 
arbitration and the availability of trained arbitrators capable of deal- 
ing with highly technical problems of chemistry, patent law and pat- 
ent procedures. 

In addition, the five-party agreement and the form of license to be 
issued by Research Corporation carry the “standard” Association 
clause, due both to the expressed wish of the parties and Research 
Corporation’s routine policy, which seeks to have all contracts which 
it concludes subjected to arbitration in case of dispute or controversy. 











Arbitration Sets Its Standards for Conduct in 
Labor-Management Arbitration 


Per present period of national mobilization for defense, which 
makes it essential that labor-management disputes be settled 
with the utmost dispatch, lends added significance to a new publica- 
tion in the field of arbitration—a Code of Ethics to guide the nation’s 
arbitrators, with the preparation of which the American Arbitration 
Association is proud to be closely associated. 

The publication of this booklet, bearing the title, “Code of Ethics 
and Procedural Standards for Labor-Management Arbitration” was 
announced on January 25 by the three national organizations which 
play a major role in settling employer-employee disputes. The 
standards on how arbitrators should conduct themselves when called 
upon to handle a labor-management controversy are the result of 
the combined efforts of the American Arbitration Association, the 
National Academy of Arbitrators, and the Federal Mediation and 
Conciliation Service. Officials of all three organizations worked for 
over two years on this project with the aid of over one hundred and 
fifty of the country’s most active arbitrators as well as with leading 
representatives from labor unions and management. 

Most appropriately, funds for the publication of the results of 
their joint deliberations were made available by the Bernheimer 
Arbitration Education Fund, as a tribute to the late Charles L. Bern- 
heimer, who was one of the early advocates of the use of arbitration 
in labor-management disputes. 

The new Code is not applicable to commercial arbitrations whose 
standards of behaviour are set up under a separate Code. 

But perhaps its most novel feature is the provision for standards 
of ethics for parties as well as arbitrators. It was considered that 
the ethical and orderly conduct of labor-management arbitrations 
necessarily requires the observance by the parties of certain obliga- 
tions and duties in order to make the essential standards of arbitra- 
tors more effective. In view of the plain desire of management and 
labor representatives to have their differences conclusively resolved 
through the arbitration process, it is highly desirable that arbitration 
be self-disciplining, thus promoting respect for this process and 
narrowing the situations in which resort is had to courts to set aside, 
modify, or enforce awards. 
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This field has grown very rapidly and it is entirely understandable 
that varying concepts may be held with regard to the nature of the 
process and of the character of the arbitrator’s functions. The pur- 
pose of the drafters was to have a code of ethics primarily designed 
to meet situations in which the parties, having failed to resolve their 
differences through direct negotiations, either with or without the 
assistance of mediators, have elected to submit their dispute for 
settlement through arbitration. The dispute may be over the inter- 
pretation or application of an existing agreement, or over terms and 
conditions of the agreement to be in effect in the future. 

In any event, the Code is not intended to deny or narrow in any 
way the right of the parties to have whatever type of proceeding 


they desire. The arbitrator is serving them, and the proceeding is 
theirs. 


The following are the most significant provisions— 


1. It is incumbent upon the arbitrator at the time of his selection 
to disclose to the parties any circumstances, associations or relation- 
ships that might reasonably raise any doubt as to his impartiality or 
his technical qualifications for the particular case. 


2. The arbitrator should be fearless of public clamor and indif- 
ferent to private, political or partisan influence. 


3. He should not undertake to induce a settlement of the dispute 
against the wishes of either party. 


4. An arbitrator should not, without the approval of the parties, 
disclose to third persons any evidence, argument or discussions per- 
taining to the arbitration. 


5. There should be no disclosure of the terms of an award by any 
arbitrator until after it is delivered simultaneously to all of the 
parties and publication or public disclosure should be only with the 
parties’ consent. 


6. Advertising by an arbitrator and soliciting of cases is im- 
proper and not in accordance with the dignity of the office. No 


arbitrator should suggest to any party that future cases be referred 
to him. 


Arbitrators serving in labor-management disputes generally 
receive compensation. The position of an arbitrator, whether com- 
pensated or not, is an honorary one and is accepted as an opportunity 
for public service. 
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A fee previously fixed by the parties, or by schedule, should 
not be altered during the proceeding or after the award is delivered. 
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9. It is commonly understood that necessary expenses, including 
travel, communications and maintenance, may be incurred by the 
arbitrator and that such expenses are reimbursable. The arbitrator 
should be prepared to render a statement of his expenses if the 
parties desire it. 


10. The arbitrator should consult the convenience of the parties 
in fixing the time and place for the hearing but should not allow one 
party to delay unduly the fixing of a date for the hearing. Written 
and timely notice of the date, time and place of the hearing should 
be given. 


11. Whenever the law permits, the arbitrator in his discretion may 
issue subpoenas. 


12. The arbitrator should avoid assuming a controversial attitude 
toward witnesses, parties or other arbitrators. He should avoid ex- 
pressing a premature opinion. 


13. Unless the parties approve, the arbitrator should not, in the 
absence of or without notice to one party, hold interviews with, or 
consider arguments or communications from the other party. If any 
such communications be received, their contents should be disclosed 
to all parties and an opportunity afforded to comment thereon. 


14. The arbitrator should allow a fair hearing, with full oppor- 
tunity to the parties to offer all evidence which they deem reasonably 
material. He may, however, exclude evidence which is clearly im- 
material. He may receive and consider affidavits, giving them such 
weight as the circumstances warrant, but in so doing, he should 
afford the other side an opportunity to cross-examine the persons 
making the affidavits or to take their depositions or otherwise inter- 
rogate them. 


15. He should not, however, prevent the parties from presenting 
the decisions of other arbitrators in support of their positions. 


16. Opinions should not contain gratuitous advice or comments 
not related or necessary to the determination of the issues. If either 


party requests the arbitrator to prepare an opinion, such request 
should be followed. 


17. After the award has been rendered, the arbitrator should not 
issue any clarification or interpretation thereof, or comments thereon, 


except at the request of both parties, unless the agreement provides 
therefor. 


18. The arbitrator should not publish or publicly comment on 
the proceedings of the award, against the wishes of the parties. 
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19. In keeping with the desire for complete impartiality, parties 
should reject as arbitrators persons who solicit cases. 


20. As a general rule the parties should not communicate with 
the arbitrator privately ; and if it becomes necessary to communicate 
with him, it should be done in writing and a copy thereof should be 
simultaneously delivered to the other party. 


21. Parties having agreed to arbitration, should accept and abide 
by the award. 


22. Parties should agree in advance of the hearing with the 
arbitrator on his compensation, or the basis upon which it will be 
determined, but such arrangements should be made only in the pres- 
ence of both parties. If the parties do not agree with one another 
as to the compensation, they should discuss the matter in the absence 
of the arbitrator in order that there be no intimation or suggestion 
that one party is willing to pay more compensation than the other 
and thereby raise the possibility of a question thereafter as to partial- 
ity on the part of the arbitrator. 

Having agreed on the compensation for an arbitrator’s services 
or to the reimbursement of his necessary expenses, parties should 
remit promptly and under no circumstances should such payment be 
withheld because of displeasure over the award. 

The preparation of this Code was not a simple matter. Strong and 
divergent views had to be reconciled in the successive drafts. The 
success with which this has been accomplished is evident from the 
unanimous approval given to the final form by the members of the 
National Academy of Arbitrators, the representatives of the Federal 
Mediation and Conciliation Service, and the large group constituting 
the Committee on Revision of the Code of Ethics of the American 
Arbitration Association. 

The advantages. to be anticipated from the universal adoption of 
this latest constructive contribution to arbitration practice are clear. 

The new Code will definitely make for speedier settlement of dis- 
putes—particularly in the present mobilization period—because it 
provides unions, management and arbitrators with uniform standards 
on how to conduct themselves in arbitration hearings. 

It will help labor and management better to understand the arbi- 
tration process. It emphasizes that when two parties agree to arbi- 
trate a labor dispute, they expect the arbitrator to hand down a defi- 
nite decision. Arbitration is not a horse trading procedure. It calls 
for the rendering of a specific award. If the parties want concilia- 
tion or mediation, they may have it if they so agree. But arbitration 
is neither of these. 
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It will also be a great boon to the spread of arbitration because it 
clarifies many of the misconceptions that both labor and management 
have had about the real function of an arbitrator in a labor dispute. 

Mr. David Cole, Chairman of the Committee on Ethics of the 
National Academy of Arbitrators, who was recently appointed by 
President Truman Chairman of the Presidential Fact Finding Board 
in the Airline Pilots and American Airlines dispute, said at a recent 
press conference: 


“This Code sets forth basic standards to be observed by ar- 
bitrators, and it also includes standards to govern the behavior 
of management and labor representatives in such proceedings. 
It marks a general recognition of the importance and per- 
manence of the arbitration process in industrial relations and 
should tend to maintain this process at an even higher level 
of dignity and standing than it has enjoyed up to this time. 
One great virtue is the procedural flexibility which is reserved, 
the theory being that within broad limits the parties in dis- 
pute may have as much formality or informality as they de- 
sire, without impairing observance of the essentials of in- 
tegrity and good conduct.” 


Cyrus Ching, Director of the Federal Mediation and Conciliation 
Service, now on leave as Chairman of the Wage Stabilization Board, 
has enthusiastically expressed his approbation: 


“On behalf of the Service it gives me pleasure to approve 
the Code and the Procedural Standards. The Service will 
expect the arbitrators it nominates or designates and the 
parties who apply to it for assistance in the identification of 
their arbitrator to comply with its provisions. It will suggest 
to employers and unions, when appropriate, that the provi- 
sions of the code and standards be incorporated, by reference, 
into collective bargaining contracts. 

“The American Arbitration Association richly deserves con- 
gratulations for the valuable contribution it has made to in- 
dustrial peace through the central role it has played in the 
formulation of the Code of Ethics and Procedural Standards 
in arbitration. It has exercised outstanding initiative by get- 
ting the difficult project started and by bringing in other 
groups, such as the National Academy of Arbitrators and the 
Federal Mediation and Conciliation Service which were in a 
position to make a contribution to the final result.” 
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Since the announcement in the press of its publication, requests 
for copies of the new Code have reached the offices of the American 
Arbitration Association in a steady stream. They have come from 
arbitrators, attorneys, students, trade associations, labor unions, civic 
and governmental agencies and libraries all over the United States. 

Tributes have been paid by representatives of labor and manage- 
ment in all branches of industry and commerce, and many congratu- 
latory comments have appeared in the national press and periodicals. 
Typical of them is the opinion in the February 3, 1951 issue of 
“Business Week” that the three organizations concerned have taken 
a long stride in the direction of the speedy and efficient functioning 
of arbitration. The Los Angeles Daily News for January 26, 1951, 
comments, “Strict adherence to this new guide . . . should give 
qualified and conscientious arbitrators some of the esteem generally 
inherent with a judgeship. This would seem particularly important 
today with the possibility that strikes may be outlawed during the 
emergency and arbitration may thus become the best course of settle- 
ment open to industry and labor officials.” 

State governments too, following the example of the Federal 
Mediation Service, have been quick to give their endorsement. 
Massachusetts and Louisiana have already adopted the new stand- 
ards, and North Carolina and New Jersey have indicated action 
shortly. 

This, however, is only the beginning. The true worth of the 
“Code” will be proved in its daily use by the nation’s arbitrators, and 
all who are concerned in labor-management disputes. That is why 
comments will continue to be deeply appreciated, for it will be of 
the greatest service now and in the future, to know whether in the 
opinion of those who are called upon to use it this new Code of Ethics 
and Standards is truly the valuable working tool and guardian of 
the arbitration ideal which its authors designed it to be.* 


Copies of the Code may be obtained from the American Arbitration Asso- 
to which comments may also be addressed. 












The Menace of Disputes to National Defense 


Arthur C. Croft 


President, National Foremen’s Institute, Inc. 


es within, then conquer from without. This is the tech- 
nique of modern warfare. It is a technique that makes civil 
defense of the highest importance, for it reverses the sequence of war- 
fare. The first attack is upon the populace of a nation and only after- 
wards do the armed forces arrive. To instill fear, confusion, hatred, 
loss of hope and faith in the country to be attacked, to undermine 
morale and soften up a people—these make it easy to defeat the 
army and navy and to render conquest certain. 

The prevalence of disputes, differences, grievances and misunder- 
standings within a country offer vulnerable points for such under- 
cover attack. Their fomentation and magnifying, out of proportion 
to their real importance, are matters of skill and time in the hands of 
expert manipulators. 

A dispute, whether of an economic or personal nature, is so deadly 
today because it is a revelation of underlying conflict. It is the tan- 
gible evidence of maladjustment. It is the exposure of misunder- 
standings, suspicion and impaired confidence. It is a symptom of 
mental and moral confusion. Even though it reveals only emotions 
and ambitions, it brings to the surface an undercurrent that indicates 
goodwill to be on the decline, cooperation giving way to conflict and 
confidence being corroded by suspicion. 

In a world where the total destruction of goodwill seems to be the 
objective, every dispute in the United States and on the Western 
Hemisphere—whether large or small, civil, industrial or commercial, 
prevailing in a great city or hidden in the remotest hamlet—is of the 
utmost importance. For every such dispute and its disputants are the 
center of careful cultivation to cause confusion, unrest, suspicion and 
all of the qualities which undermine national unity and impair the 
inner defense line upon which a nation must depend for its morale 
and for its supplies for army, navy and land forces. 

Yesterday, so to speak, a commercial or industrial dispute was the 
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private affair of the individuals who made it; today every such dis- 
pute is the concern of the whole nation. Why? 

Every such dispute makes the American inner defense line vulner- 
able to attacks from enemies within its borders at the vital points of 
production, manufacture and distribution, at a time when the army, 
navy and air defenses depend upon them for maximum speed and 
efficiency. 

Every such dispute escapes the boundaries of the factory and the 
shop and penetrates to the home and personal and social life of the 
community. There it furnishes the unrest and ill-will that make that 
community fertile ground for inciting people to revolt against their 
own institutions through the instillation of doubt and hate and 
revenge. 

An economic dispute, in the present state of world affairs, is as 
infectious and menacing as a contagious disease. That it attacks more 
directly the spirit of a people makes it no less dangerous. Even when 
it does not destroy, a dispute leaves a trail of ill-will which any hound 
of enmity can uncover for its master. 

Every dispute, if allowed to go unchecked or unsettled, becomes a _ 
pestilential spot. It multiplies itself and in a short time, it slows up 
production, impedes manufactures, retards deliveries, upsets business 
confidence, delays payments, impairs credit, and in a thousand in- 
finitesimal and obscure ways hampers National Defense. 

But such disputes have an even graver, because more insidious, 
influence. They sap morale, they divide loyalties, they are dry rot 
in the roots of patriotism. Nothing so instills hate and fear as dis- 
putes and their underlying causes of fancied or real injustice, in- 
equalities or discrimination on the one hand and greed for power 
and ruthless competition on the other. Once started, hate grows fast 
and is soon out of bounds. The public portrayal of this unrest gives 
encouragement to the enemy ever on the watch for such manifesta- 
tions of weakness. 

Such economic disputes have enormous capacity to expand. They 
are, if one may so put it, a disease called ill-will. Like other malignant 
diseases, they multiply themselves. First, they consume the finer 
processes of mind and spirit in the disputants ; then the dispute grows 
out of all proportion to its original shape and size as each party seeks 
to expand his grievance or claim. Misstatement and even perjury 
are brought to the rescue; then witnesses are sought and sometimes 
corrupted ; then appear the opposing experts for each side, who, under 
other circumstances, might agree. Flowing through this mass of ill- 
will is claim and counter-claim, accusation and denial, attack and 
defense, until friends and neighbors and business associates are driven 
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to take sides and the whole industrial group, if not the community, 
becomes concerned with the outcome. 

What may have started out as a disagreement over facts, or a dif- 
ference of opinion, or vagueness as to understanding, or a mere ques- 
tion as to quality, price or time of delivery of merchandise, has now 
become so exaggerated, through the influx of ill-will, that it takes a 
whole battery of lawyers on each side to extricate fact from fiction 
and reality from illusion, or it takes violence to settle the issue. How- 
ever it ends, scars will be left and there will be bitter memories which 
will outlive the lifetime of the original parties. 

Infiltrate enough of these quarrels in defense industries and the 
whole machinery creaks. Instill enough ill-will into the normal com- 
mercial life of a nation and its economy goes sour. For economic 
production is made up of thousands of parts—each depending upon 
the other. So is an automobile built. It takes, however, but one 
small screw or bolt to put it out of commission or to lead to a crash. 
So a dispute may well be the small screw or loose nut in our defense 
mechanism. 

There is a prevailing idea that only big disputes cause great dam- 
age and are dangerous. It is time Americans discarded this idea. 
One of the reasons for the success of our enemies is that they over- 
look nothing. In their penetration of countries, every weak spot is 
uncovered and every man or situation likely to break in their favor 
is carefully recorded. One cannot doubt that without our own land, 
such a check-up is being made and that our small as well as great 
disputes, and big or little dissatisfied disputants, are not escaping 
notice. 

The democratic world is in mortal danger. Hate is now let loose 
upon the world. 

Why have Americans so long tolerated a belief in the inevitability 
of disputes and felt that they must, like other infectious diseases, be 
allowed to run their course? 

The answer takes us deeply into the philosophy and psychology 
of the American people. 

First, the average American is an incurable optimist and, therefore, 
believes himself to be immune. It is well that this faith should exist, 
but not to the point of blindness. This faith is typified by the busi- 
ness man who says: “Why worry? I have never had a dispute.” 
This proud boast in the strongholds of industry may have sufficed 
for yesterday but not for today, when disputes are not always of his 
making but are being made to order for him. In the world of today, 
there is no immunity for any man or industry; there are only pre- 
cautions and vigilance. 

Second, the American, being an individualist, has long regarded 
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disputes, when they come to him, as his own personal problem, dif- 
ferent from those of anyone else and, therefore, his own affair. Typical 
of this attitude of mind is the man who asserts: “I will have no inter- 
ference from outsiders in my business.” Who are these outsiders 
and what is their business in a world at war? Where is the in- 
dividualist of yesterday in Europe, and what of his business after 
enemy tanks have run over it? Ina time of National Defense, when 
all American resources are being called into action, all problems, 
including disputes, are the common property of a people.defending 
itself. The isolationist in disputes is as unreal today as is the isola- 
tionist nation. Both are ostriches with their heads buried in the 
sand. They may awaken to find themselves captives of government 
regulation unless they themselves lead the way out by their own self- 
regulation. 

Confidence in his own immunity and perpetuity of individual isola- 
tion has bred in the American a complacency toward disputes. He 
takes them for granted and believes they must run their course. There- 
fore, he is in no hurry to settle them and is tolerant of long and 
expensive court trials, long delayed adjustments and interminable 
bickerings. Since his forefathers have followed that course, it is good 
enough for him. But these same forefathers had no invaders of 
America on the horizon; they had no enemies burrowing from within 
to whom a long drawn-out dispute was a bonanza. 

Lastly, it may be observed, it takes size to attract the American 
mind and to challenge his attention. Unless it is a big dispute, with 
thousands of people or thousands of dollars involved, or unless those 
involved have big names, or have big power, his notice is not attracted. 
How different this viewpoint is from that of the enemy which sees 
an opportunity in every small dispute, in every dismissed workman, 
in every dissatisfied injured person, in every fraudulent mail order, 
in every business mistake and which is ready to capitalize incipient 
ill-will into antagonism to American institutions. To them nothing 
is too small or inconspicuous to escape notice or to invite contempt. 

One of the reasons for regarding a dispute with indifference was 
that Americans, individually, could afford them. The enormous 
profits and reserves of industry have enabled them to pay the costs 
of disputes. Today industry cannot afford disputes; neither can the 
nation. Increasing taxes, higher costs of production and higher 
Wages cut the reserves for disputes. The demands for defense and 
the publicity of disputes that reveal points of attack for the surrep- 
titious invader, put the risks too high. 

Nor can the nation afford the risks of disaster to its own inner 
deicnse line. Any individual, engaged in a public acrimonious con- 
troversy, is in a state of confusion ‘concerning his rights and his 
proofs. He is obsessed with the chance of winning to the exclusion 
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of much else that is urgent. He is concerned with the effect of the 
dispute upon his reputation, his business or his family. He is in 
doubt about his future relations with his adversary. He is torn 
between the desire to ‘retain a friend and to win at all costs, with 
pride playing an enormous role in his decision. He is open to 
whispers and suggestions and points of view concerning his country 
which at another time he would not tolerate. For the time being, 
he is certainly a less useful member of society and perhaps an actual 
liability. .« 

A dispute, however ¢.all or local, is, therefore, a matter of public 
concern and it is possible that, though the individual industry can 
afford to continue the quarrel, the country cannot afford it. Owing 
to their optimism and individualism and opulence, Americans have 
not found a common interest in disputes. Each one has tended to 
regard a strike in anocher’s plant as strictly that other’s affair; each 
one has regarded anot.ier’s lawsuit as strictly the litigant’s business. 
But our enemies do not so regard them. To their keen minds and 
clear eyes each one fits into the pattern of “divide and conquer” ; 
each has a place in their scheme; each is seen in relation to the other 
as swelling the volume of discontent and ill-will. 

Today, disputes are to be found everywhere—in the home, the 
office, the factory, the salesroom—in our transportation, warehousing 
and financing systems. They are brought there by ourselves, through 
our own practices, through complex racial relations, through the 
activities of enemies within the country. They are also fomented 
deliberately and purposely by those who know their disastrous effect 
upon national unity. 

But, observing the new techniques of war and the causes of the 
downfall of other nations and the part disputes and grievances have 
played in them, Americans are awakening to the fact that disputes 
bear a vital relation to the inner American defense line. Where, 
formerly, there were no instruments for the control, isolation and 
correction of disputes, today they exist. Today there are whole new 
mechanisms for dealing with industrial disputes ; and there are world- 
wide facilities for dealing with commercial disputes. We can prevent 
as well as control disputes. 

A united people, bent upon keeping disputes out of production and 
commerce, can thwart all efforts to disrupt preparedness through 
dissension, conflict, differences, disagreements or disputes. The 
American Arbitration Association and the hundreds of other organi- 
zations that have arbitration facilities can mobilize their resources 
in a common cause and drive disputes out of industry. They can 
and will take on this job for the security of the American way of 
life and the preservation of American institutions of freedom and 
democracy. 
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Labor-Management Highlights 


Cooperation for defense 
is the keynote of a plan, formulated by the !é wagement-Labor Com- 
mittee on Defense Manpower, to establish ij regional and 151 area 
management-labor committees throughout the country. To be com- 
posed of leaders in both fields, the committees will operate in con- 
junction with interdepartmental federal agency committees and, ac- 
cording to Secretary of Labor Maurice J. Tobin, “the full power 
of the procurement agencies will be used for the purpose of bringing 
about sound employment practices.” With ‘ull knowledge of the 
manpower problems involved in the national defense program, the 
management-labor committees will work toyether to reduce job 
shopping, prevent labor pirating, develop maximum utilization and 
stabilization of workers, and aid in developing such essential com- 
munity services as transportation, housing and child care centers. 





An expanding labor force means more supervisors, 

many of whom will be brought up from the ranks. Because such 
workers are thoroughly familiar with company operations, extensive 
training programs will be unnecessary. But promotions to jobs out- 
side the bargaining unit multiply problems of seniority, which even 
on a simpler level swell the numbers of labor-management griev- 
ances. A recent issue of the National Foremen’s Institute’s Labor 
Trend discusses an interesting study by Rexford’ P. Kastner, “Sen- 
iority Rights for Supervisors?” The study cites these methods 
of handling supervisors’ seniority: (1) Superseniority—above all 
others in the bargaining unit; (2) Accumulation of seniority—credit 
for time spent within the bargaining unit plus time spent as super- 
visor; (3) Retention of seniority—credit only for the time spent 
within the bargaining unit; (4) Forfeiture of seniority—loss of 
earned seniority upon promotion and no credit for time spent as 
supervisor; (5) Combinations of accumulation and retention— 
€.g., accumulated seniority for layoff and recall purposes and reten- 
tio | for bumping purposes; (6) Agreement on a case-by-case basis ; 
(7) Seniority privileges modified by such facts as payment of union 
dues, continuous service, etc. Pointing out that three out of ten 
arlitrations on supervisory seniority have arisen when the contract 
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was silent, the study stresses the importance of including such a 
provision and lists items essential to making it dispute-proof. The 
Research Institute of America’s Labor Report summarizes the ques- 
tions a contract should answer: (a) Who is covered—obviously 
those promoted directly from the bargaining unit; but what of super- 
visors new to the company, or who were promoted from the ranks 
but whose old job was not within the bargaining unit? (b) In what 
seniority unit will credit apply—i.e., plant or department or job 
classification unit? (c) What happens when the supervisor is re- 
turned to the bargaining unit—especially when his old position is 
occupied by someone with more seniority? While it might not eli- 
minate disputes, a carefully worded supervisory seniority provision 
can go a long way in reducing their numbers. 


Listed as a “major gain” in national contract negotiations 

covering 24,000 United Automobile Workers (CIO) are improved 
arbitration procedures, which provide “more intelligent appraisal of 
the propriety and possibilities of arbitration. Arbitrations have 
greater significance and importance under a national contract be- 
cause of precedents set and then applied to all plants.” Among the 
improvements were elimination of pre-arbitration stipulations, thus 
dispensing with technical language and legalisms ; changing the man- 
datory time allowance for post-arbitration briefs to an allowance 
permitted only when a party actually files one; institution of a 5-day 
time limit for rendering the award, in the interest of speedier ar- 
bitrations ; making arbitration awards applicable to similar grievances 
pending within the grievance procedure, hence saving both time and 
money by permitting the filing of additional grievances of a similar 


nature without requiring that they be carried through more than 
one arbitration proceeding. 


Second Conference on Labor Arbitration, 
conducted by the Labor Relations Council of the Wharton School 
of Finance and Commerce in cooperation with the American Arbitra- 
tion Association, the Industrial Relations Research Association and 
the National Academy of Arbitrators, brought together more than 
400 labor relations executives, arbitrators, educators, government 
officials and labor lawyers at a 12-hour seminar on the role of ar- 
bitration in modern industrial relations. At the opening session, on 
the arbitration clause, Henry Mayer, Communications Workers at- 
torney, told conferees that the courts have substituted “narrow 
judicial construction for the broad unfettered scope of arbitration 
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which was the original intention of the legislature.” Louis Loeb, 
New York Times counsel, cautioned that neither labor nor manage- 
ment should attempt to get by arbitration what they were unable 
to get by bargaining, and that arbitration should be resorted to only 
as “the last step in the grievance ladder.” He stressed the importance 
of good faith, without which the arbitration clause cannot be effective. 
M. Herbert Syme, attorney for the Pennsylvania Federation of 
Labor, told the group that more arbitrators should write opinions 
to help “sell” the award to both parties, for in written opinions they 
can make their thinking clear. Other sessions included the Nature 
of the Arbitration Process, Arbitration Problems of Current Im- 
portance, and the National Labor Policy. 


Harvard University’s trade union training program ———___—_ 
was bolstered by an anonymous donation of $100,000 in honor of 
Clinton S. Golden, labor advisor to the Economic Cooperation Ad- 
ministration. The news was enthusiastically received by European 
industrial relations officials who had attended advanced management 
and trade union courses offered by the Harvard Graduate School 
of Business Administration and who urged the establishment of 
similar courses in European universities. Mr. Golden said that in 
1950 representatives of both groups taking intensive training pro- 
grams met three times a week to discuss mutual problems of labor- 
management relations. The result was increased understanding and 
willingness to cooperate in the interest of labor-management peace. 


Teaching foremen the meaning of common labor relations terms 
is an important factor in reducing employee grievances, according to 
Employee Relations Bulletin No. 260 published by the National 
oremen’s Institute. Trouble often stems from the fact that words 
in every-day use may have as many different meanings as there are 


individuals using them. To correct this, many foremen training 
programs have been devoting more time to this aspect of education, 
and have been working to develop agreed-upon definitions. One 
technique of publicizing such definitions has been the compilation 
of a glossary for foremen, supervisors and even loftier executives, 
so that all will mean the same thing when they use a particular term 
in connection with company business. The glossary can be made 
still more effective by consulting with the union in arriving at defini- 
tions and by distributing the finished product to shop stewards as 
Well as to management officials. Another technique is to incorporate 
definitions of important terms into the collective agreement. This 
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obviates disagreement as to the meaning of specific clauses and sec- 
tions. Simple but efficient examples of these techniques appear in 
the Bulletin. 





Compulsory arbitration laws are “booby traps,” 
according to the Communications Workers of America (CIO), as 
awards rendered thereunder can be so tied up on legal technicalities 
as to “serve only to create a lawyer’s paradise.” Referring to the 
New Jersey anti-strike .law calling for compulsory arbitration of 
public utilities labor disputes, an article in the CWA News pointed 
to the lengthy hearings before the award was rendered in the recent 
New Jersey Bell Telephone Company case, and to the lower and 
appellate court proceedings attacking the award.* “Contained in 
the law [even] as modified are ‘gimmicks’ which permit either side 
to resort to the courts to upset an arbitration ruling. . . . Court 
tests cost big money and drag on for years . . . [and the result] 
knocks the props out from under the proponents of compulsory ar- 
bitration laws. The best of these laws, as shown by hard experience, 
leaves . . . an escape through lengthy litigation. . ... Compulsory ar- 
bitration laws must be driven from the statute books in the states.” 


“Squawk boxes” to take care of routine grievances 
have been revived by the Davison Chemical Company. Their func- 
tion is the settlement of complaints which are not covered by the 
grievance machinery established by prior agreement or for which the 
formal grievance machinery would prove too slow and too technical. 





Basketball got a shot in the arm 
when a recently-concluded mid-west collective bargaining agreement 
gave the company “the right without regard to their seniority rating 
to retain or to call back to work after layoff a limited number of 
employees who are clearly of unusual or special ability or talent ex- 
ceeding that of men of greater seniority, including members of the 
basketball team.” Since the parties chose to specify basketball players 
as employees “clearly of unusual or special ability or talent,” arbi- 
trators hence will not have to chance incurring the wrath of fans by 
deciding whether baskethall players measure up to that description. 





a For digest of the N. J. Supreme Court decision see the Arbitration Journal, 
N. S., Vol. 5, p. 305 (1950). 





Voluntary International Arbitration Tribunals 


Morris S. Rosenthal 


Chairman, International Business Relations Council 
of, the American Arbitration Association 


T HE International Business Relations Council is establishing a sys- 
tem of Voluntary International Arbitration Tribunals to serve 
the needs of commerce and industry in the present world crisis. 
In its pronouncement, preliminary to defining the Constitution of 
the Tribunals, their Rules and Standards, the Council outlines this 
project as follows :* 

In the present world crisis, the fluidity of commodities, services 
and manpower in international affairs is of the highest importance. 
Nothing more readily destroys the unity of action, confidence, good- 
will and cooperation necessary to such fluidity than dissensions, dis- 
cords and differences that arise out of unsettled disputes and con- 
troversies. These may concern commerce, industry or human rela- 
tions arising out of one and the same contract or arrangement. 
Arbitration tribunals, for the avoidance or prompt settlement of such 
disputes, that command the confidence of all nations and individuals 
of diverse nationalities are of immediate consequence to prepared- 
ness for defense. 


The Universality of Controversy 


As never before, world economic conditions determine the ad- 
vancement or destruction of civilization. In that destiny, contro- 
versy holds a powerful place. If it is resolved in a spirit of good- 
will, friendship and amity, controversy as a presentation of different 
viewpoints contributes to the well-being of mankind; if it remains 

resolved, for whatever reason, be it through misunderstanding, 
prejudice, intolerance, ignorance or bad will, the consequences are 

Constitution, Rules and Standards are available, upon request, to the Coun- 
9 Rockefeller Plaza, New York 20, N. Y. 
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economic chaos, revolution or even war. Vital controversy grows 
out of vital economic activity—for the pursuit of life, liberty and 
happiness is today inextricably involved in technology, invention and 
the material forces of life. 

Whether controversy is concerned with the human relations of 
management and labor, the mercantile ambitions of men, the finan- 
cial undertakings of investors in many lands, the conquest of national 
resources in underdeveloped areas or the determination of human 
rights in their new stirrings throughout the world, its impact upon 
the lives of each individual and nation and among peoples and na- 
tions is unrelenting in complexity and severity. 


The Importance of Resolving Controversy 


The speedy resolving of controversy is highly important in this 
time of world tension. In its international application, arbitration 
is without discerning leadership or adequate mechanics and tech- 
niques. To the creation of controversy, the most highly technical 
and scientific processes contribute ; to its correction, the most primi- 
tive measures are applied. Consider the world today. The Perma- 
nent Court of Arbitration at The Hague has been inactive for many 
years. The International Court of Justice is concerned primarily 
with the application of law and deals only with matters between 
governments as does the United Nations. Where can individuals of 
diverse citizenship take their economic disputes or their differences 
in trading with governments and government-controlled agencies? 
Where can management and labor, now become truly international 
in outlook and aims, find a forum in which to be heard? Where can 
the common man, so deeply concerned with his economic problems, 
find a simple friendly determination of his contractual rights and 
obligations, at a cost within his means? 


The American Experiment 


Americans have provided an answer for themselves. They have 
created in the American Arbitration Association a civilian agency 
which offers facilities and services for the settlement of disputes. 
In the tribunals of the Association, commerce and industry, manage- 
ment and labor submit their differences to arbitration. Questions 
arising out of civil rights may likewise be submitted as, for example, 
claims for property damage or personal injury. 

Arbitration is a wholly voluntary undertaking, under the initiative 
and self-regulation of the men who direct the economic destinies of 
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the country. It is not in opposition to government agencies but 
offers a choice of service to the individual or group or corporation 
harassed by controversy. Approximately 12,000 American citizens 
and residents of foreign nationality in 1,600 communities in the 
United States have volunteered their services in this undertaking. 
These arbitrators come from the ranks of labor and management, 
from all branches of industry, from the professions, from the bench 
and bar and from government posts. After a quarter of a century, 
arbitration is established as an essential part of American social and 
economic life. 


The American Experiment Becomes Hemispherical 


In the Western Hemisphere this experiment has been expanded. 
Canada and the United States are united in solving the commercial 
and labor disputes that concern both countries through the Canadian- 
American Commercial Arbitration Commission. The United States 
and the twenty other American Republics are resolving trade con- 
troversies through the Inter-American Commercial Arbitration Com- 
mission, instituted in 1933 by Resolution of the American Republics 


at the Seventh International Conference of American States. Al- 
though government sponsored, the Conference called upon private 
enterprise to organize and administer the system. 


General Acceptance of Arbitration 


There exist in the world today many organizations that use or en- 
dorse arbitration. Many have had long experience and have fine 
organizations which provide excellent facilities for arbitration. 
There are, for example, the International Chamber of Commerce in 
Paris; the London Court of Arbitration; the Manchester (England) 
Chamber of Commerce and other Chambers of Commerce in 
Australia and in the Union of South Africa; the Netherlands Ar- 
bitration Institute in Holland, with all of which the American 
Arbitration Association has arrangements for the mutual use of their 
respective services. There are many other commercial and trade 
organizations all over the world with rules of procedure and panels 
of arbitrators, among them the Arbitration Chamber of the Milan 
( hamber of Commerce, Industry and Agriculture in Italy ; the Amer- 
ican Chamber of Commerce in Spain; the Commission for Arbitra- 
tion of Chambers of Commerce and Industry in Western Germany ; 
the Chamber of Commerce and Industry of Istanbul in Turkey ; the 
engal and Calcutta Chambers of Commerce; the Japan Chamber of 
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Commerce and Industry in Tokyo, and the Chamber of Commerce 
of the Philippines in Manila. While their services and facilities are 
not ‘coordinated in the international field, they nevertheless form the 
sound national basis for an international system of arbitration. 


The Need for International Acceptance of Arbitration 


Controversy moves forward more rapidly and disastrously than 
do the organized means for disposing of it. Domestic facilities and 
services now prevailing in local chambers of commerce and trade 
organizations and other organizations are often regarded with some 
slight suspicion of bias by nationals of other countries. Some coun- 
tries possess facilities far in advance of others. Underdeveloped 
areas frequently have no facilities at all. Standards and services 
differ so widely that contracting parties are often reluctant to entrust 
their differences to local agencies. The use of local organizations 
in the settlement of international trade disputes not infrequently 
frustrates an arbitration by reason of the belief that impartiality 
may become subservient to nationalist interest, whereas arbitrations 
under international rules tend to remove this doubt. 

The need to build up good will, good faith and confidence through 
the acceptance of arbitration lies at the bottom of many problems 
that today seem insoluble. The activities of these many bodies are 
not coordinated, nor are they geared to meet the international emer- 
gencies of the present time. They lack standardization and general 
acceptance by the commercial and industrial interests of many coun- 
tries. Many are virtually unknown outside of their own territories. 
Resort to them is, therefore, difficult, tedious and expensive to the 
average trader. 


The Need for Voluntary International Arbitration Tribunals 


What the world needs today are Voluntary International Arbitra- 
tion Tribunals that will be available, at the time and place needed, 
to any contracting parties for the settlement of any kind of dispute. 
Such Tribunals should be a low cost undertaking so as to be available 
to any parties in controversy. They should be accessible in the lead- 
ing commercial and industrial centers of the world and at all points 
where differences may arise over exports or imports. They should 
be open to governments engaged in trade or financial undertakings. 
They should be free from partisan control or political affiliations. 
They should be voluntarily maintained for the convenience of con- 
tracting parties. Resort to the Tribunals should be had by the use 
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of a clause in contracts or by the submission of any existing dispute, 
provided always that the reference to arbitration is wholly voluntary 
and is by mutual agreement of the parties in controversy. 


Initiation of Voluntary International Arbitration Tribunals 


Voluntary International Arbitration Tribunals are being estab- 
lished by the International Business Relations Council. This Coun- 
cil, composed of a central body of business men who represent 
American and foreign trading interests, was organized three years 
ago. It has Correspondents in the following overseas countries: 
Algeria, Arabia, Australia, Bahamas, Belgium, Burma, Ceylon, Den- 
mark, Dutch Guiana, Dutch West Indies, Egypt, England, Finland, 
France, French West Africa, Hawaii, Holland, India, Iran, Ireland, 
Israel, Italy, Japan, Java, Lebanon, Luxembourg, Malay Peninsula, 
Morocco, New Zealand, Norway, Pakistan, Philippine Islands, Portu- 
gal, Saudi Arabia, Scotland, South Africa, Spain, Sweden, Switzer- 
land, Thailand and Turkey. It has a Panel of Arbitrators of differ- 
ent nationalities in the United States and its cooperating organizations 
maintain their own Panels in their own countries. The aim of the 
Council is to make its membership representative of all trading 
interests in different countries so there may be full and free inter- 
change of ideas and policies and a frank discussion of the problems 
involved in solving disputes. Eventually, the Council hopes to see 
arbitration bases in every industrial center of the world where a 
dispute can be expertly and immediately settled before it erupts into 
an international disturbance. 


Acceptance of Voluntary International Arbitration Tribunals 


Acceptance of the Voluntary International Arbitration Tribunals 
is available to and is sought from all organizations that have facilities 
for arbitration in the settlement of international disputes. Applica- 
tions should be made to the International Business Relations Council 
which intends to invite not only those organizations with which it 
is already in contact, but newly founded arbitration organizations 
as they undertake the adjudication of international disputes. 

Organizations will be expected to use the Rules of the Voluntary 
International Arbitration Tribunals in the administration of arbitra- 
tions of disputes under contracts in which the parties use the arbitra- 
tion clause recommended by the Voluntary International Arbitration 
Tribunals. This does not mean that organizations accepting these 
Rules need to change their present Rules of Procedure which are 
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used for local arbitrations or which may be specified by parties in 
specific cases. Parties to a contract are free to agree, at the time 
of making a contract or at the time of submission, upon the rules of 
arbitration to be applied. When the arbitration clause in the contract 
or the submission specifies the Rules of Voluntary International 
Arbitration Tribunals, the organization that conducts the arbitration 
assumes the obligation of conducting the arbitration under those 
Rules. 

Furthermore, organizations acting as administrators of these 
Rules undertake to provide a panel of impartial persons to serve as 
arbitrators and to conduct an educational program to acquaint the 
people of their country with the value and wisdom of arbitration as 
a national and international way of life. Impartiality implies that 
the sole arbitrator or the third member of a board of arbitrators 
should be of a nationality other than that of either party and not 
opposed to the national interests of either party. In this respect, the 
Standards should be the guide. 


Broad Purposes of the Tribunals 


The purposes of the Tribunals, however, go beyond the daily work 
of settling currently arising disputes. There are two fundamentally 
related needs of our time: the maintenance of permanent peace 
through every available trade and industrial channel ; and widespread 
and fundamental education in the knowledge and use of pacific means 
of settling disputes. There is need for the individual citizen and his 
economic group to apply the principle of arbitration as a way of life. 
In order to maintain peace and to educate the nationals of different 
countries in arbitration, the educational work must go forward 
through the machinery, techniques and experience of all arbitration 
tribunals. But even more is required: education in pacific and 
democratic ways of settlement to the end that arbitration may be- 
come universally recognized as an alternative to force and as a way 
to avoid violence at home, thus becoming an effective way of national 
and international life. 











The Foreign Trader Goes to Arbitration* 


Were the Crocodile skins from Siam or Madagascar ——___—_ 
and how had they deteriorated? That was the question. The Ameri- 
can buyer had contracted for skins of Siamese origin, but claimed 
that the skins shipped to him were not from Siam. He also alleged 
that they were old, resalted and in a state of decay. Several experts 
called in to examine the skins at the tannery testified that they were 
from Madagascar and not Siam, but that it was common practice 
for Siamese shippers to trade in Madagascar skins when the Siamese 
variety was not available. Furthermore, they said, the fact that the 
crocodile skins were from Madagascar did not alone mean they were 
inferior in quality to those ordered, although they admitted that the 
skins were in a deteriorated condition. The seller claimed that the 
buyer was responsible for their deterioration. According to trade 
custom, crocodile skins were placed in cold storage during summer 
months but although the buyer received them in early August he 
promptly shipped them to the tannery where they remained out of 
doors until they were inspected in October. The arbitrators held 
that even if the skins were not from Siam the seller was not released 
from his obligation to protect them according to the custom of the 
trade, and they refused to penalize the shipper for the negligence of 
the buyer. 


Nobody wanted the fifty tons of split peas 
which the New York firm agreed to ship to the Belgian importing 
company from “an Atlantic port.” The shipper interpreted “Atlantic 
port” to include New Orleans and directed shipment from there. 
While thé split peas were journeying eastward, there was a sharp 
decline in the market price, and when they arrived the Belgian im- 
porters claimed that the seller had breached the contract since “an 
Atlantic port” could only mean New York or its environs. Inter- 
preting the provision to mean any port other than one on the West 
Coast of the United States, the arbitrators agreed that the purchaser’s 
real objective was to avoid the contract because of the difference in 
market price, and they enforced the sale. 





* All proceedings referred to in this section were administered by the 
American Arbitration Association. 
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Building chimneys for a chemical plant in Turkey —————_.— 
turned out to be a more complicated job than the New York con- 
struction company bargained for. After the job was done, the New 
York company filed a claim for moneys due for materials and serv- 
ices. The Turkish bank counterclaimed for a refund on excess mate- 
rials furnished by the construction company. The question was 
whether the contract provided for the erection of the chimney at a 
fixed overall price regardless of how much material was used, or 
whether it called for payment at a set price for only those materials 
actually used on the job. Called upon to interpret the contract, the 
arbitrators decided in favor of the construction company. 


Whether the shipment conformed to the sample 
is a question which arbitrators who are familiar with the particular 
trade and with standards of the product determine quickly, fairly, 
and with results acceptable to the parties. In this particular instance, 
the arbitration was initiated on the first of the month, on the ground 
that a shipment of animal sponges from Greece failed to conform 
to the sample. On the second day, the parties agreed upon an arbi- 
trator. On the third day the hearing was held, the sponges inspected 





and the award rendered. Seventy-two hours of arbitration as against 
months or years of complicated and expensive law suits! 





More than 2% of foreign matter 
in a shipment of sesame seed from France to the United States would 
have nullified the contract. Yet although the shipment contained 
only 1% foreign matter, it failed to pass the inspection made by the 
Food and Drug Administration of all agricultural imports intended 
for human consumption since that 1% was of a character not toler- 
ated at all. The buyer, who had to have the shipment cleaned and 
reconditioned, filed a claim for his expenses, alleging that the seller 
gave him an implied warranty that the seed would be merchantable. 
The seller, on the other hand, introduced evidence showing that be- 
fore the contract was signed, the buyer had requested him to guar- 
anty that the shipment would pass inspection but he had refused to 
do so even at the risk of losing the sale. Therefore, the seller con- 
tinued, the parties did not intend the transaction to be covered by 
any warranty express or implied that the shipment would be stamped 
“OK” by the Food and Drug Administration. The arbitrators held 
that the contract was clear and that the shipment met its specifica- 
tions. They added, however, that they might have decided differently 
if the buyer had not entered into the contract with full knowledge 
that the seller refused to furnish a warranty of clearance by the in- 
spection agency. 





The Foreign Trader Goes to Arbitration 








State trading has taken a sharp upswing 
with the increased willingness of state agencies to include an arbi- 
tration clause in their contracts. In this way, the other party to the 
contract is assured a prompt and fair settlement of disputes, whereas 
ordinarily, state agencies, because of their sovereign nature, are im- 
mune from suit in most parts of the world. The International Busi- 
ness Relations Council recently processed a claim filed by an Ameri- 
can firm for $20,000 plus freight, warehousing and other expenses 
against a purchasing agent which was an arm of the French govern- 
ment. The French agency refused to accept delivery of a shipment 
of animal feed on the ground that it contained more soda ash content 
than called for in the contract. On the basis of expert testimony 
and of several inspections in both America and Marseilles an award 
was rendered deciding the dispute, and since then the parties have 
continued their active trade relations. 


$58,800 worth of copper and brass scrap 
was never shipped to the New York purchaser, and a claim was filed 
against the Dutch seller for loss of profits and expenses incurred. 
“Confession and avoidance” was the Dutch firm’s reply—i.e., that 





although it was true that it had failed to ship the scrap metals, it 
was unable to fulfill the contract because its own supplier did not 
carry out obligations bearing directly on this contract. The arbi- 
trators held, however, that the parties were bound by the terms of 
the agreement and awarded $6,000 as the amount of loss suffered by 
the New York purchaser. 





“Damaged, tainted, and rotten” 
was the description given in his arbitration demand by the New York 
buyer of hides which had been delivered to him under a contract 
with a Brazilian firm. He asked an award directing the seller to 
take back the goods and make a full refund of the purchase price, 
or alternatively, providing for the payment of damages. The board 
of arbitrators, comprising three impartial experts on hides and skins, 
carefully examined the contents of a representative number of bales 
which were still on the wharf, and were persuaded that, as regards 


45°0 of the hides, the description was an apt one. They awarded 
damages of $1,500.00. 





Some Testamentary Questions Suggested 


By George Washington’s Will* 


em WASHINGTON died December 14, 1799. His will was 
executed in July 1799, and was written out by Washington in 
his own hand and apparently without the aid of legal advice. It 
contains a provision which, although no occasion arose for resorting 
to it, is interesting for the legal question which it suggests: 


having endeavored to be plain, and explicit in all the 
Devises—even at the expence of prolixity, perhaps of tautol- 
ogy, I hope, and Trust, that no disputes will arise concerning 
them ; but if, contrary to expectation, the case should be other- 
wise from the want of legal expression, or the usual technical 
terms, or because too much or too little has been said on any 
of the Devises to be consonant with law, my Will and direc- 
tion expressly is that all disputes (if unhappily any should 
arise) shall be decided by three impartial and intelligent men, 
known for their probity and good understanding ;—two to be 
chosen by the disputants—each having the choice of one—and 
the third by these two. Which three men thus chosen, shall 
unfettered by Law, or legal constructions, declare their sense 
of the Testator’s intention ;—and such decision is, to all intents 
and purposes be as binding on the Parties as if it had been 
given in the Supreme Court of the United States. 


A superficial examination of the authorities has disclosed no re- 
ported case in which a testator provided for the settlement of dis- 
putes by arbitrators to be chosen by the disputants. There are, how- 
ever, some cases in which a testator has empowered his executors 
or some other designated persons, to construe his will and to settle 
any disputes arising thereunder. The earliest of these (Pray v. Belt, 
1 Pet. 670, 7 L. Ed. 309) [involved] a testamentary provision which 


* Excerpts from the article which appears in the New York Law Journal, 
Vol. 124, p. 1558 (December 13, 1950) and p. 1578 (December 14, 1950), re- 
printed with permission of the publishers. Extensive citations of authority 
have been omitted in this condensation. 
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was, except for this difference, strikingly like that contained in Wash- 
ington’s will: 


I do . . . authorize and empower, as fully as I could do 
myself, if living, a majority of my acting executors . . . to 
decide in all cases in case of any dispute or contention: what- 
ever they may determine is my intention shall be final and 
conclusive, without any resort to a court of justice. 


The testator had stated in his will that there would be a surplus 
fund of his estate, including “debts due,” and had directed that, if 
any of his buildings should be destroyed by fire, the executors should 
take a certain sum from this surplus and add it to what might be 
received from insurance for the purpose of replacing [them]. A 
fire occurred, and the executors used, for the purpose indicated, 
bonds which had been bequeathed to a legatee. In an action brought 
against the executors by this legatee, the court declared it to be 
“obvious from the whole will, that these bonds do not constitute a 
part of that surplus.” Answering the contention of the executors 
that even if they misconstrued the will, their misconstruction bound 


the legatees because of the powers conferred on them by the will, the 
court said: 


[Such clauses] have always received such judicial construc- 
tion as would comport with the reasonable intention of the 
testator. . . . So gross a departure from the manifest in- 
tent of the testator . . . must be considered as a fraudulent 
exercise of a power, given for the purpose of preserving 
peace, and preventing expensive and frivolous litigation. 


“But who,” asked the court, “is to determine what is a gross mis- 
construction of the will, if the party who conceives himself injured 
may not submit himself to a court of justice? And if his case may 
be brought before a court, must not that court construe the will 
rightly?” In later cases the courts, recognizing that the power con- 
ferred by a testator to construe his will must be reasonably exer- 
cised, have uniformly affirmed the validity of such a power and upheld 
decisions made in good faith thereunder. 

* + * 

The power conferred by a testator upon his executors or other 
persons to construe his will has been held valid on the analogy of 
arbitration clauses in contracts and on the ground that (as was said 
in <!merican Board of Commissioners v. Ferry, 15 Fed. 696) a tes- 
tator may devise or bequeath his property “subject to such limita- 
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tions and restrictions not forbidden by law or in conflict with public 
policy, as he may choose to prescribe.” 


In Moore v. Harper (27 W. Va. 362), the court, after observing 
that parties to a contract may appoint a person to interpret the writ- 
ing or settle controversies growing out of it, said: 


I can see no reason why the same rule should not apply to a 
will. Of course, a will is not an agreement between two or 
more contracting parties, but it is certainly no less binding 
upon the parties who take a benefit under it than if they had 
contracted with the testator for that benefit. 


In Wait v. Huntington (40 Conn. 9), executors [sought] advice 
as to the construction of several clauses, including: 


Should any informality appear or questions arise as to the 
meaning or legal construction of this instrument, I hereby 
direct that the distribution of my estate shall be made to such 
persons and associations as my executors shall determine to 
be my intended legatees and devisees and their construction 
of my will shall be binding upon all parties interested. 


court said: 


It is familiar law that a testator may confer on executors and 
on others absolute power of appointment and disposition over 
his property. So he may annex conditions and qualifications 
to his bequests not repugnant to law and good policy. All 
the objects of Mr. Huntington’s bounty under his will take 
their gifts subject to this condition, that they shall submit to 
the decision of a domestic tribunal created by the testator 
himself all the questions that may arise among themselves in 
relation to the meaning and construction of his will. F 
| However], a clear abuse of the power . . . would undoubt- 
edly be restrained and corrected, for the power of the execu- 
tors is not so absolute and unlimited as to be beyond the control 
of the court. So, too, in order to give jurisdiction to the ex- 
ecutors, there must be a bona fide question. 


Holding that the other questions on which the executors sought 
advice were proper questions for the jurisdiction of the executors, 
the court forebore to express any opinion on them. 

The power to interpret the will and settle disputes has in some 
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instances been conferred by the testator on his executors [and in] 
other cases [upon] a person who is not an executor. 

The fact that an executor is interested as a residuary legatee does 
not disqualify him from exercising the power [because], it was said 
in Talladega v. Callanan (197 Ia. 556), “the testator had a right to 
do as he did with his own, and . . . he had equally the right to 
name the same person as a residuary legatee, as executor, and as 
arbiter.” Nor may objection be made to the decision of an attorney 
who was named as arbiter on the ground that he later became coun- 
sel for one of the interested parties. 

Twenty-seven years after the executors had been advised in Wait 
v. Huntington with respect to their power, the court upheld, in 
Greene v. Huntington (73 Conn. 106) a determination of the ex- 
ecutors which declared the meaning of a clause of the testator’s codi- 
cil to be that on the death of one grand-nephew certain property 
should be vested in another grand-nephew. Other questions which 
have been determined under powers of this character include: 
Whether a stated sum was left to each of several legatees or was to 
be divided between them; whether certain land was devised or could 
be sold by the executors, and where the division line lay between the 
lands of two devisees; whether the survivor of three beneficiaries 
of a trust was entitled to the income which the two who predeceased 
him had been receiving or to the principal of their shares; whether 
a will disposed of community property, and whether the estate de- 
vised and bequeathed to the trustees under the same will included 
not only the corpus, but also the income; whether [or not] a tes- 
tator’s direction that his estate be settled in six years was manda- 
tory, so that a legatee the payment of whose legacy had been delayed 
Was not entitled to interest. 

In some instances the court has [reviewed the merits of the ex- 
ecutors’ decision] without questioning the right of the executors to 
make a final determination. In other cases [it has refrained from 
doing so]. In Talladega v. Callanan, the court said: 


We have no occasion to go into the ultimate legal merits of 
the decision rendered by the executors. We have only to 
decide whether the objection raised by the defendants to the 
plaintiff’s claim is artificial or fanciful, and whether their de- 
cision is an abuse of their power, in that it is arbitrary and 
contradictory to the clear terms of the will or whether it is 
honest and in good faith, in that it is sustained by theory and 
argument reasonably plausible. 





International News and Viewpoints 


“To alert businessmen engaged in international trade 

to the advantages to be derived from the use of arbitration in con- 
tractual dealings with traders in other countries” is the objective of 
The International Trader and International Commercial Arbitration, 
an excellent and compact primer about arbitration for businessmen 
of different countries, published by the Foreign Commerce Depart- 
ment of the Chamber of Commerce of the United States. Highlights 
include Why is arbitration needed? (to avoid “delays, hazards, costs 
and worries of litigation before a foreign court”), Procedure (de- 
scribed in rules of the major arbitration tribunals), Use of the 
Arbitration Clause (and examples of recommended clauses), En- 
forcement (if not by law then by “the force of business opinion and 
trade discipline” which are often “sufficient to bring about com- 
pliance”’), Tribunals (the American Arbitration Association and its 
affiliated organizations, trade association tribunals in various specific 
industries and the International Chamber of Commerce), Major 
Types of Trade Disputes Covered by International Commercial Ar- 
bitration (invalidity or breach of contract, agency questions, for- 
eign exchange disputes, interpretation of shipping terms and import- 
export regulations, etc.) plus a Bibliography. 





The Inter-American Peace Committee 
has approved a statute reciting that “the Committee, whose sole 
purpose is to promote the maintenance of peaceful and amicable 
relations among the American States, shall have the duty of keep- 
ing constant vigilance to insure that States between which any dis- 
pute exists or may arise, of any nature whatsoever, may solve it as 
quickly as possible, and of suggesting, without detriment to the 
methods adopted by the parties or to the procedure which they may 
agree upon, the measures and steps which may be conducive to a 
settlement.” To implement this, “the Committee may take action 
at the request of any American State, when the recourse of direct 
negotiations has been exhausted, when none of the other customary 
procedures of diplomacy or of pacific settlement is in process or when 
existing circumstances render negotiation impracticable. 
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International Court of Justice rendered its first decision 

in a dispute between Latin-American countries, ruling that Colombia 
had no right to give asylum to a Peruvian revolutionary leader. In 
so ruling, however, the Court left open the question as to whether 
or not he should be surrendered to the Peruvian authorities. Haya 
de la Torre, leader of the outlawed “Apra,” who fled to the Colom- 
bian Embassy at Lima, Peru, is wanted in Peru for treason in con- 
nection with a 1948 uprising against the then President Rivero (who 
was later ousted by another rebel group which now controls the 
government). Colombian representatives announced that they would 
apply to the Court for an interpretation of its ruling and, since grant- 
ing political asylum has been virtually traditional in South America, 
would refuse to surrender. de la Torre unless so ordered by the 
Court. 


Canadian-American Commercial Arbitration Commission 
expansion 
is on the agenda of various well-known members of the Canadian 
Bar who have assumed an active role in encouraging further develop- 





ment of arbitration facilities for Canadian and American merchants 
and traders. Following a proposal of the Canadian Chamber of 
Commerce, the base of the Canadian section of the Canadian- 
American Commission is to be broadened through representation 
from other interested organizations. G. V. V. Nicholls, Editor of the 
Canadian Bar Review, will represent the Canadian Council of the 
International Chamber of Commerce and Leon Lalande, Montreal 
attorney, will act for the Canadian Bar Association. 


A spirit of genuine cooperation and good will 
reigned at the recent meeting attended by the 29 countries party to 
the General Agreement on Tariffs and Trade, and in that atmos- 
phere a number of troublesome trade disputes were settled. After 
consultation as required by the Agreement, with various Sterling 
Bloc nations regarding import restrictions against dollar goods, the 
delegates agreed upon (1) a procedure to obtain data necessary for 
a detailed examination of current import-export restrictions, (2) 
standard practices for the administration of essential trade restric- 
tions, and (3) procedures to enable parties to the Agreement who 
are not members of.the International Monetary Fund to carry out 
their obligations under the Agreement with regard to control of 
foreign exchange. Delegates also agreed on settlements of com- 
plaints that benefits of the Agreement were being nullified or at least 
impaired by the action of individual countries, 
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“Rules of Copenhagen, 1950,” 
a new body of arbitration rules was adopted at its conference by the 
International Law Association which also approved this American 
branch resolution : 


That the International Law Association recommend the in- 
tensive development and use of international commercial ar- 
bitration for the settlement of disputes, including those be- 
tween governmental agencies and government-controlled cor- 
porations and private persons of different countries. 





“Seeds of a dispute” 
are contained in the most carefully drawn contract. “It is, there- 
fore, necessary to provide the means for settling any possible dif- 
ference by the simplest, the quickest and the least expensive pro- 
cedure available, i. e., by national and international commercial ar- 
bitration,” says the International Chamber of Commerce in a recent 
issue of World Trade. Moreover, an arbitration clause “often has 
a preventive effect, as the perspective of a rapid settlement of the 
dispute frequently induces the recalcitrant party to fulfil his con- 
tract.” 





Rules of practice and procedure 
have been adopted for the administration of the International Claims 
Settlement Act of 1950. They appear in 15 Federal Register 8675 
(December 7, 1950). The first claims which will be processed are 
those arising out of the Yugoslav Claims Agreement of 1948, where- 
by Yugoslavia made an en bloc settlement of claims filed by the 
United States Government and abeut 1,500 of its nationals for prop- 
erty made the subject of nationalization programs or otherwise 
expropriated. 


Proposed peace treaty with Japan, 
according to a U. S. State Department memorandum, recommends 
this way to settle disputes: 





Claims disputes would be settled by a special neutral tribunal, 
to be set up by the President of the International Court of 
Justice. Other disputes would be referred either to a diplo- 
matic settlement or to the International Court of Justice. 





Interesting Labor Arbitration Awards* 





Adherence to the contract comes before precedent, 
said the arbitrator. The dispute involved unavoidable delays in 
operations which prevented various employees from earning their 
guaranteed day rates under an incentive plan. The union demanded 
a readjustment of the plan to prevent penalizing the employees for 
the delays. The company contended that the contract did not re- 
quire it to pay for unavoidable delays and that the arbitrator had no 
right to change the incentive plan. The union replied that the com- 
pany was not bound by the plan since it had made changes in it to 
deal with past complaints and had compensated for delays under 
some of its other methods of computing wages. The arbitrator said 
that “ the manner in which grievances have been settled in the past 
cannot result in a binding interpretation of the contract.” Since 
parties often settle disputes for reasons of expediency, such past 
settlements are not “a conclusive indication of the meaning of the 
contract.” Moreover, requiring the company to give an allowance 
for unavoidable delays would mean changing the contract. As that 
“is something that an arbitrator has no power or authority to do,” 
the grievance was dismissed. 


“The doctrine of stare decisis in labor arbitrations 
has only a limited application,” said the arbitrator, acting as impar- 
tial umpire under the contract, in reply to an allegation that a prior 
decision was binding on the parties and hence on him. While he 
termed it “desirable and conducive to good labor relations for deci- 
sions to have precedent value” in order to avoid “an unnecessary 
multiplicity of disputes,” he also pointed out that there were “cir- 
cumstances where precedent should not be followed.” He quoted 
with approval a statement of another arbitrator that the use of prece- 
dents follows from “the assumption that the precedent has a sound 
and continuing validity. But where a conflict in decision results 
from a clear and supported conviction that the earlier decision does 
not reasonably resolve the issue, a given arbitrator need not abdicate 





_*The starred items were administered by the American Arbitration Asso- 
Clatior 
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to his predecessor that function of judgment for which he was en- 
gaged.” In upholding the company’s interpretation of a seniority 
provision, the arbitrator here said that if the evidence had been 
“of more doubtful validity” and if the issue had been “a closer one,” 
he would have been “reluctant to depart from a prior award.” How- 
ever, since the prior award did not “reasonably resolve the issue,” 
he felt free to depart from it and to uphold what he decided was the 
parties’ intention. 


* Vacation benefits were held payable to a laid-off employee 

under a contract calling for one week’s paid vacation to employees 
“in the service of the company for at least one year prior to June 
Ist.” The employee was hired November 18, 1948 and worked 
continuously until April 28, 1950, when he was laid off because of a 
reduction in work force. He was recalled 4 months later. On June 
1, 1950, the company made vacation payments to its other employees. 
“The concept of a vacation grant,” said the arbitrator, “derives from 
an agreement of the parties.” There was no question that the em- 
ployee here had “acquired his one year’s seniority prior to June 1, 
1950.” Also, under the terms of the contract, his seniority continued 
to accumulate despite his layoff. Thus the time lost during the 
lay-off was not to be deducted from his service record unless the 
lay-off constituted a break in service. As a break was defined else- 
where in the contract as continuous lay-off for at least 18 months, 
the aggrieved employee was held entitled to receive vacation benefits. 


* New and different arguments 
were not barred at the arbitration hearing held as the last step in the 
grievance procedure. The arbitrator said that when cases reach 
arbitration, “it is common practice for them to be reviewed and 
more thoroughly prepared than they had been prior to that time. 
Contentions which do not change the facts or the issue . . . should 
always be available to the parties.” However, “a different situation 
is presented where important facts, as distinguished from arguments, 
may have been withheld during the earlier steps of the grievance 
machinery or where, as often occurs, an attempt is made to broaden 
the scope of the grievance for the first time in arbitration.” 








* Failure to arrive at a “meeting of the minds” 
during negotiations led to a dispute over payments to grievance com- 
mittee members for time spent at arbitration hearings. The contract 
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established a 4-step grievance procedure; on departmental levels, by 
grievance committee and plant representatives, by company and union 
officials and, finally, by arbitration. Art. 24(4) assured grievance 
committee members time off with pay to attend “regular scheduled 
grievance meetings” and “grievance meetings” on issues which could 
not await a regular meeting. Art. 15 called for payment to em- 
ployees engaged in “grievance committee meetings.” The union 
claimed it had always assumed that “grievance meetings” as used 
in Arts. 24 and 15 included arbitration hearings, since arbitration 
was step four in the grievance procedure. The company alleged 
that arbitration was beyond the grievance meeting stage and that 
when it paid grievance committee members who attended arbitra- 
tions in two prior years it had expressly denied assuming an obliga- 
tion or establishing a precedent. The arbitrator held that “grievance 
meetings” as used in Art. 15 must refer to “the occasions more 
carefully specified” in Art. 24(4). Also, grievance committee mem- 
bers did not attend arbitrations primarily as witnesses but merely 
as experienced persons who were available to testify if needed. This 
was “not sufficient, of itself and without specific provision to the 
contrary . . . to justify considering the arbitration hearing as a 
meeting of the grievance committee.” Moreover, the nature of the 
diverse viewpoints expressed indicated that there had not been a 
“meeting of the minds between union and company negotiators when 
the agreement wording was devised.” 





*24 grievances were aired together 
before the same arbitrator and in the same proceeding, consuming a 
total of two and one-half days in hearings and another two and one- 
half days in arbitrators’ meetings. Seniority took up 15 of the griev- 
ances; 2 pertained to contracting workout; one revolved around 
computing vacation bonuses; 3 concerned arbitrability; and the last 
was withdrawn. 


* Religious considerations 
were the keynote of a recent case in which a deeply religious em- 
ployer, though under no obligation to do so, had for many years made 
a practice of paying those of his warehouse employees who were of 
Jewish faith for three Jewish holidays on which the firm was closed. 
When in the course of negotiations for the contract under which the 
parties were now operating the Union protested discrimination 
against non-Jewish workers, the Company offered to discontinue 
payment. The Union, however, was unwilling to forego on behalf 
of its Jewish members the additional pay which they now enjoyed, 
and finally it was agreed that the matter should be brought to arbi- 
tration. The arbitrator, recognizing the fundamental justice of the 
arguments presented by the Union, gave an award in its favor. 








New Arbitration Institute in Holland 


Pieter Sanders 


Honorary Secretary, The Netherlands Arbitration Institute 


HE Netherlands Arbitration Institute was recently formed on 

the pattern of the American Arbitration Association. Since 
World War I, Holland has been one of the most arbitration-minded 
of the European countries ; by now arbitration has become an intrinsic 
part of its commercial life. The Arbitrale Rechtspraak, a monthly 
arbitration journal unique in Europe and the Western Hemisphere, 
has for thirty-one years been circulating arbitration awards and 
references to publications about arbitration. It was in the September 
1950 issue that the Netherlands Arbitration Institute was introduced 
to Dutch Commerce. 

The activities of the Institute in Holland will be confined to the 
so-called “private” arbitrations, since most trade groups have their 
own arbitral tribunals with rules and procedures specifically geared 
to the needs of the particular trade. Parties who wish to provide 
for the settlement of disputes by arbitration in so-called “private” 
commercial contracts may now do so easily by naming the Institute 
and by referring to its Rules. 

The Institute facilitates foreign trade arbitration through coopera- 
tion with the American Arbitration Association. Of course parties 
to a Dutch-American trade contract may provide for arbitration by 
naming the Association but the proceeding would take place in the 
United States. If the arbitration would be more convenient in 
Europe, they could use the joint clause of the American Arbitration 
Association and the International Chamber of Commerce, where- 
under the I.C.C. would nominate the arbitrator from a third country 
and the proceeding would be administered in Paris. These might 
entail hardship for the large international firms, but for the greater 
part, in contracts negotiated daily between Dutch and American 
parties, these rather elaborate set-ups might be less practical than a 
set-up readily available in Holland. 

The Netherlands Institute has another important task to perform— 
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in the field of education. It must advise Dutch officials on the 
amendment to the arbitration law which dates from 1838. As it 
developes further, the Institute will be better able to do this and to 
serve all who are interested in arbitration. 

The work of the Institute would be impossible without the as- 
sistance of the Dutch Chambers of Commerce. When an arbitration 
is initiated, it is administered under the Rules of the Institute by one 
of the Dutch Chambers, where the hearing takes place. The Rules 
are very similar to those of the American Arbitration Association, 
and English copies may be had from the Netherlands Arbitration 
Institute (at either the Amsterdam or Rotterdam Chamber of Com- 
merce) or from the American Arbitration Association (9 Rocke- 
feller Plaza, New York 20, N. Y.). 

The Netherlands Chamber of Commerce in the U. S. A. has played 
an important role in the founding of the Netherlands Arbitration 
Institute. It will continue to render service in cases where the parties 
cannot agree upon the place of arbitration. The joint American 


Arbitration Association-Netherlands Arbitration Institute clause 
reads as follows: 


All disputes arising in connection with the present contract 
or the breach thereof, shall be finally settled by arbitration. 
If the arbitration is held in the United States, it shall be con- 
ducted under the Rules of the American Arbitration Associa- 
tion. If the arbitration is held in the Netherlands, it shall be 
conducted under the Rules of the Netherlands Arbitration 
Institute. Judgment upon the award rendered may be en- 
tered in any court having jurisdiction thereof. In the event 
that the parties have not designated the locale of the arbitra- 
tion and are unable to agree thereon, either party may apply 
to the Netherlands Chamber of Commerce in the U. S. A., its 
New York or Hague office, to decide the locale and its deci- 
sion shall be accepted by the parties. 


I should like to conclude this short story of the Netherlands 
Arbitration Institute by expressing the wish that continued improve- 
ment in facilities for international commercial arbitration will bene- 
iit commerce and help promote peace in the field of private relations, 
ina world which needs peace now more than ever. 





The Rejection of Compulsory Arbitration in France: 
The New Law on the Settlement of Labor Disputes 


Joel Colton 


History Department, Duke University 


EGISLATION requiring arbitration of unsettled labor disputes 

has remained rare in industrial relations history. Only a 
handful of nations have experimented with such arbitrational sys- 
tems. The examples of Australia, New Zealand and Weimar 
Germany are familiar. Less well known, however, is the example 
of France, which in 1936 began an experiment in compulsory arbi- 
tration that was interrupted by the war. Not until this past year 
did the French legislature take up the question of whether or not to 
reinstate this prewar system. The decision turned out to be in favor 
of a law prescribing compulsory conciliation procedures, with arbi- 
tration left on a strictly voluntary basis. 

The prewar compulsory arbitration system originated with the 
Popular Front government, which took office in the Spring of 1936. 
The unprecedented number of strikes and labor unrest in the Spring 
and Autumn of that year threatened the government’s advanced 
social and economic program. As a result, labor took the initi>’ive § 
in calling for a system of compulsory arbitration, even thoug 
years it had consistently opposed that method of settling labor 
putes. An attempt to establish the machinery by voluntary agree- 
ment between the national labor and management organizations 
failed because of the latter’s hostility, and the new system had to be 
introduced by legislation, the cardinal principle of which stated: 
“All collective labor disputes in commerce and in industry are to be 
submitted to conciliation and arbitration procedures before any 
strike or lockout.”* In late 1938, sanctions were added to strengthen 
the enforcement of arbitral awards. In September 1939, the sys- 
tem was suspended for the duration of the war. 


_' On the prewar system see Joel Colton, Compulsory Labor Arbitration in 
France, 1936-39, New York; King’s Crown Press, 195i. 


2 Article 1, Act of December 31, 1936. For the Act, see Bulletin du Minis- 


tére du Travail, XLIII (1936), 255-56. For the Act of March 4, 1938, ibid. 
XLV (1938), 4-8. 
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The results of the experiment were for the most part good, al- 
though the system did not last long enough to draw any definite 
conclusions. A few aspects were especially noteworthy. First, a 
high proportion of labor disputes was settled through the prescribed 
procedures, resulting in fewer strikes and lockouts. Secondly, con- 
trary to predictions, the system served as a complement to collective 
bargaining and did not supplant it. Direct negotiations and con- 
ciliation predominated; arbitration was generally employed as a 
method of last resort. Thirdly, an ingenious but, highly complex 
wage adjustment formula permitted wage adjustments to be made in 
important industries with a minimum of industrial warfare. Al- 
though these results were for the most part positive, the French 
experience cannot support any general case for compulsory arbi- 
tration. The results have to be evaluated within the specific frame- 
work in which the French system operated: the relative inexperi- 
ence of the country with collective bargaining (which did not make 
much progress until 1936) ; the deep seated mutual distrust between 
a militant, semi-revolutionary labor movement and an intransigent 
management class; and the utter inadequacy of previous mediation 
machinery, which had been established in 1892 and depended on 
local justices of the peace as mediators. 

With the war came a suspension not only of the arbitral system 
but of collective bargaining. The government assumed virtually 
full control over industrial relations. The Vichy regime introduced 
a full-fledged totalitarian system and existing labor and manage- 
ment organizations were banned. In 1944 came liberation and the 
subsequent establishment of the Fourth Republic. It was then hoped 
that wartime government controls would be dropped and collective 
bargaining fully restored. But such hopes had to be suppressed for 
awhile. The law of December 23, 1946 permitted the negotiation of 
collective contracts but specifically exempted wages, keeping them 
under government control. Meanwhile, the compulsory arbitration 
system remained undér its wartime suspension. 

It was not until late 1949 that the Bidault government, under 
heavy pressure especially from labor, consented to introduce legis- 
lation to restore collective bargaining in all aspects. At the same time 
the government decided that in order to minimize industrial warfare 
it would try to reinstate the prewar compulsory arbitration system 
with a few slight modifications. 

M hat happened to the government’s proposal for compulsory arbi- 
tration was foreseeable from the start, when the Economic Council 
—the labor-management-government advisory body provided for by 
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law—unanimously rejected it* and recommended a substitute measure 
calling for compulsory conciliation with arbitration left completely 
on a voluntary basis. In acting as it did, the Economic Council 
merely echoed the prevailing sentiments of labor and industry. In- 
dustrial circles viewed the proposed restoration of compulsory ar- 
bitration as a means of robbing them of the freedom from govern- 
mental control that the collective bargaining bill was intended to 
restore. They had, moreover, never been in sympathy with the pre- 
war system but, had fought it as a curtailment of their economic 
freedom and of their property rights. The labor organizations, 
both Communist-led and non-Communist, denounced the govern- 
ment’s proposal as a threatened violation of the right to strike. In 
1936, under a labor government, they had been willing to run the 
risks that compulsory arbitration always involves so far as the right 
to strike is concerned, but they were far from willing to assume 
the same risks under a government less friendly to labor. They 
had learned also that while laws remain, ministries pass. With the 
fall of the Popular Front government the arbitration system in many 
ways had taken an anti-labor turn in 1938 and 1939. The right to 
strike, for example, was subjected to serious legal restrictions in the 
last period of the prewar system.‘ 

The government further weakened the case for compulsory arbi- 
tration by including several ill-advised features in its bill. It at- 
tempted to include the sanctions that had been added after the pass- 
ing of the Popular Front—sanctions definitely weighted against 
labor. A worker violating an arbitration award was subject to im- 
mediate dis:nissal from his job without advance notice, severance 
pay, or accumulated vacation time. An employer violating an award 
was fined; his penalty, severe as it was, did not equal that meted out 
to the worker. Furthermore, the government went even further than 
the prewar system in proposing arbitration bodies that resembled 
permanent labor courts. While the prewar system was moving in 
that direction, the country was even then far from reconciled to such 
a prospect and preferred to experiment further with a system of 
ad hoc arbitrators. 


The National Assembly, like the Economic Council, overwhelm- 


3 See the resolution passed by the Conseil Economique at its session of No- 
vember 30, 1949; Droit Social, XIII (1950), 102. 


_* On the right to strike under the prewar system, see decisions of the Higher 
Court of Arbitration (Cour Supérieure d’Arbitrage), No. 81, Sicur Costa, 
May 16, 1938; and the recommendations to the Court by the special trial exam- 
iner in the case, Droit Social, I (1938), 247-50. See also statements in other 

. cases by trial examiners, ibid., II (1939), 84 and 282; and R. Savatier, “Régime 
actuel de la gréve en droit francais,” ibid., pp. 266-68. 
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ingly rejected the proposal to restore compulsory arbitration.’ It 
passed instead a measure providing for the compulsory submission 
of unsettled disputes to conciliation, with arbitration open to the 
parties on a completely optional basis. The upper house, the Council 
of the Republic, which has purely advisory and suspensive powers 
under the 1946 Constitution, tried in vain to amend the bill to ensure 
compulsory arbitration in disputes that might endanger “services 
and activities essential to the national existence,” but the Assembly 
would hear nothing of it for fear that it be too broadly interpreted. 
At a second reading the provisions on the settlement of labor dis- 
putes passed in the form originally given them by the Assembly, as 


Part II of the new collective bargaining law, the Act of February 11, 
1950.° 


The New Regulations 


What is the new system to be like?? There are two phases: com- 
pulsory conciliation and voluntary arbitration. Under the former, 
parties are obligated by the law to submit unsettled disputes to 
conciliation. An amendment to guarantee that this be done “before 
any strike or lockout”—the phrase that had appeared in the 1936 
Act—failed to pass. Instead the new law reads: “All collective 
labor conflicts must be submitted immediately to conciliation pro- 
cedures.”* The lawmakers were unwilling to employ any stronger 
language lest penalties be in order for violators. Consequently, since 
the compulsion to submit disputes to conciliation is not sanctioned, 
the obligation is scarcely more than moral and in the long run will 
depend almost exclusively on the willingness of the parties to co- 
operate. However, under the prewar system, the right to engage 
in strikes and lockouts came to be considered as suspended until the 
cycle of conciliation and arbitration procedures was exhausted, with 


5 For the debates on the bill,see Journal Officiel, Débats Parlementaires, 
Assemblée Nationale, December 16, 17, 21, 22 and 24, 1949, January 4 and 5 


and February 3, 4 and 9, 1950; and ibid., Conseil de la République, January 27 
and 29, 1950. 


®For the Act, “Loi no. 50,205 du 11 février 1950,” see Droit Social, XIII 
(March 1950), 104-09. 


_' For the discussion of the new system see Jean Rivero, “Conciliation et ar- 
bitrage dans la loi du 11 février 1950,” Droit Social, XIII (April 1950), 145- 
WE and Jean Brethe de la Gressaye, “Gréves et conventions collectives de 
travail, Recueil Dalloz Hebdomodaire, April 27, 1950, pp. 65-72. See also 
Pau Durand, “La loi du 11 février 1950 sur les conventions collectives du 
travail,” Droit Social, XIII (March-April 1950), 93-101 and 155-62. 
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the possibility of suit for damages against a party that did not first 
exhaust the procedures. Despite the weaker wording of the new 
law, it is possible that a similar interpretation eventually may be 
applied. 

The principal contribution of the new law—and in some ways 
of the prewar system too—lies in the conciliation machinery cre- 
ated. There are two types of conciliation procedures possible. The 
first derives from the collective bargaining law proper. Under its 
provisions, all contracts in order to receive legal recognition must 
include conciliation procedures. Disputes would be submitted to 
these procedures and the legal compulsion to attempt conciliation 
would thereby be met. In some cases, however, it may not be pos- 
sible to employ such procedures—e. g., in conflicts arising before a 
contract is signed or out of the preparation of an initial contract, 
in industries where no contract exists, and where the parties for 
some reason are unwilling to follow their own contractual procedures. 
For all such cases official governmental procedures are established: 
for important disputes a National Conciliation Board consisting of 
an equal number of labor and industry representatives and a maxi- 
mum of three government representatives, including the Minister 
of Labor or his deputy, who will serve as chairman; for other dis- 
putes Regional and Departmental (county) Conciliation Boards with 
the divisional labor inspectors serving as chairmen. In all cases the 
Minister of Labor selects the labor and industry representatives 
from a list of nominations submitted by the “most representative” 
organizations. A parallel structure is provided for the handling of 
agricultural disputes for, unlike the prewar system, such disputes 
are now within the scope of the new law. The official mediation 
procedures are modeled closely on the earlier system. This is com- 
mendable for the latter was widely employed. 

The initiative in submitting a dispute to conciliation may be taken 
by either party or, if one or both are recalcitrant, by a government 
official. Conciliation may produce three possible results. If it suc- 
ceeds, the result is embodied in a signed agreement that has the 
same legal standing as a collective contract. If it fails (or if one 
of the parties refuses to participate), a statement to that effect 
is drawn up and the principals are free to proceed and may without 
any legal restraint have recourse to strikes or lockouts. The third 
possibility, it is hoped, will prove fruitful: the parties may agree 
to arbitrate. 

What are the new arbitration procedures like? The parties may 








9 See, besides the Act, the decree of February 27, 1950, establishing the 
«specific machinery authorized; Droit Social, XIII (April 1950), 152-54. 
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agree in advance to submit all disputes to arbitration by including 
such a provision in their contract. This is entirely optional and marks 
the principal difference from the prewar system, in which such clauses 
were mandatory. The contract may confine itself to stating that the 
parties may elect to submit disputes to arbitration and then outline 
the arbitration procedure to be followed in such a case. The contract 
would then include a panel of arbitrators drawn up by common agree- 
ment. Finally, the contract may be silent on the question of arbitra- 
tion. In that event, the parties must decide in each case whether 
they wish to submit the dispute to arbitration and if so, they must 
then name an arbitrator or decide upon a method of choosing one. 
No provision is made for cases where they cannot agree on the 
selection. This is far different from the earlier system under which 
the government named the arbitrator in such cases with the sole 
legal prescription that he be chosen from the “important state bodies.” 
The system worked fairly successfully; the source from which the 
arbitrators were drawn offered a substantial guarantee of independ- 
ence and impartiality. Those selected were for the most part magis- 
trates of the higher courts, high career: officials, and university pro- 
fessors (who in France are under state jurisdiction). Undoubtedly, 
even under the new system, the same sources will be tapped. The 
bureaucratic tradition is so strong that there is little likelihood that 
private individuals will be sought as arbitrators; nor do any private 
panels of arbitrators exist. 

An arbitrator is empowered to decide only on the specific points 
submitted to him—generally the points on which the parties were 
unable to agree by conciliation. As under the earlier system, the 
arbitrator is to decide on the basis of Jaw in all disputes involving 
“rights” (the interpretation and enforcement of laws, adminis- 
trative regulations and contracts), and on the basis of equity in 
disputes involving “interests” (wages and conditions of work). In 
connection with wage disputes the powers of the arbitrators will be 
considerably curtailed by the existence of a new body, a Higher 
Commission on Collective Bargaining, which will advise on difficul- 
ties arising out of contract negotiations, study cost of living budgets 
and determine guaranteed minimum wages—all of which were car- 
ried on in somewhat haphazard fashion by individual arbitrators in 
the prewar years. Ag under the earlier system, arbitrators must 
explain the reasoning behind their awards. This helps to ensure 
greater respect for the award. The earlier decisions were often 
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models of arbitral reasoning and it is regrettable that only a small 
number were published.*° 

One of the most important innovations of the earlier system hap- 
pily has been retained. This is the reviewing agency for arbitral 
awards—the Higher Court of Arbitration. This Court is composed 
of seven members who are drawn from the membership of high 
courts and who are appointed for a term of three years."* Originally 
created to provide an avenue of redress for aggrieved persons and 
to guaranty homogeneity in the body of arbitral decisions, it rapidly 
became in the prewar years the highest court of appeal in matters 
involving collective labor relations. The Court reviews decisions 
only on procedural and not on substantive grounds. It will review an 
award only if the arbitrator has allegedly exceeded his powers or 
violated the law; it will not review the facts and findings of arbitra- 
tors. Under the earlier system, in extraordinary cases where the 
public interest was involved, the Minister of Labor was empowered 
to appeal an award on substantive grounds. Naturally, if such a 
privilege were abused, no arbitration award would ever be final, but 
it was not abused in the prewar years and proved useful. It might 
well have been retained as an emergency possibility. 

The Court may annul a decision partially or in toto. If it annuls 
a decision, the parties must name a new arbitrator. This may prove 
to be a pitfall; under the old system the Court named the new arbi- 
trator. If a second award is appealed and also voided, the Court may 
act as an arbitrator and render an award not subject to appeal. There 
is no doubt that under the optional arbitration system the Court will 
be unable to play as influential and powerful a role as it did under 
the compulsory system; yet it may be anticipated that its role will 
be far from negligible. At the same time, the existence of an appeal 
procedure—and especially one which earned wide confidence and 
esteem in the prewar years—may serve to encourage the parties to 
submit their disputes to arbitration more readily than they might 
otherwise. 

The only sanctions provided in the new system derive from the 
fact that agreements reached through conciliation and arbitral awards 
have the/same standing as collective contracts. Failure to abide by 
them lays the party open to suit for damages. This will undoubtedly 
operate to the disadvantage of employers, who can be sued more 
effectively than unions which in France are generally insolvent. On 


1° The first 200 arbitration decisions (January-May 1937) were published 
officially; ee Répertoire chronologique des sentences sur arbitrales, Journal 
Officiel, Annexe Administrative, 1937, pp. 619-87, and ibid., 1938, pp. 341-402. 
A number of subsequent decisions were published in the daily press (Le Temps, 
Le Peuple) and in Droit Social, a monthly publication devoted to labor prob- 
lems and labor law. 
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the other hand, as the unions discovered in their earlier experience, 
such law suits are expensive and slow, and it was they who de- 
manded more stringent enforcement measures. 

As was true of the older system, there is much in the new law 
that is obscure and ambiguous, and much that experience alone can 
clarify. The French are as aware as any other people that laws in 
such matters as labor relations depend for their effectiveness on the 
willingness of both sides to cooperate. 

Many phases of the new regulations reflect a continuity with the 
prewar system as, for example, much of the conciliation machinery 
and the Higher Court of Arbitration. On the other hand, in reject- 
ing the legal compulsion to submit unsettled disputes to arbitration, 
the French have turned their back on the experiment begun in 1936 
and interrupted by the war. It may be hoped that the new “com- 
pulsory conciliation-voluntary arbitration” system will serve to con- 
tinue the training in the peaceful settlement of labor disputes that 
the country began in the prewar years. 





Review of Court Decisions 


HIS review covers decisions in civil, commercial and labor-man- 
‘tae cases, arranged under the main headings of: I. The 
Arbitration Clause in Contracts, II, Enforcement of Arbitration 
Agreements, I11. The Arbitrator, IV. Arbitration Proceedings, and 
V. The Award, They are among the small minority of cases sub- 
mitted to arbitration that find their way into the courts of law. 


I. THE ARBITRATION CLAUSE IN CONTRACTS 


Contract excluded merit wage increases from arbitration but provided 
that after a specified period of employment they were to be granted within 
management’s discretion and were to be subject to the grievance procedure. 
The union claimed that the merit wage increase provision was being used indi- 
rectly to enforce a labor-rating policy which had been rejected during nego- 
tiations. The lower court held that the issue was whether labor-rating or 
actual merit was the controlling factor in determining the rate of pay, but it 
was reversed on appeal, and the stay of arbitration was upheld by the Court 
of Appeals. Western Electric Co., Inc. v. Communications Workers of Amer-, 
ica, Installation Division No. 6, CIO, 301 N.Y. 727. 


Wage reopening under 1948 clause led to a 1950 agreement which cancelled 
all prior agreements and which declared it would bind only such members of 
the employer association as adopted it. The constitution and by-laws of the 
association permitted a majority of members present at a meeting to bind 
all members to a labor contract. A majority accordingly decided that mem- 
bers who failed to adopt the 1950 agreement would be bound by the 1948 agree- 
ment which provided for arbitration of wage adjustments. One of the mem- 
bers who did not adopt the new agreement moved to vacate an award ren- 
dered under that arbitration provision. The court held that petitioner, after 
repudiating the 1950 agreement, would not be permitted to obtain the benefit 
of its clause cancelling the 1948 agreement. In view of what took place at the 
meeting, the court expressed concurrence with the arbitrator, who had held 
petitioner “bound by the provisions of the . . . 1948 agreement including the 
wage reopening clause contained therein.” U. S$. Multigraphing Co., Inc. v. 
Greater N.Y. Local, VOPWA, N.Y.L.J., October 13, 1950, p. 793, Botein, J. 


15-day limitation for initiating arbitration after receipt of written protest 
that seller was guilty of wilful default under the contract was specified in its 
Article 7, which dealt with termination for wilful default. Disputes arising 
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under Article 6, which dealt with termination “for any reason other than de- 
fault . . . as specified in Article 7,” were arbitrable under Article 8. Petitioner 
demanded arbitration after 15 days following receipt of written protest; re- 
spondent claimed this spelled out “wilful default and that the contract must 
therefore be regarded as not terminated.” The court held that petitioner’s 
right to arbitrate whether it had validly terminated the contract under Article 
6 was not affected by the 15-day limitation set forth in Article 7, because an 
arbitration under Article 7 could only decide whether, assuming a valid agree- 
ment existed between the parties, one of them had wilfully failed to perform. 
Whether or not the contract had been validly terminated could be arbitrated 
under Articles 6 and 8. Article 7 did not mean that if a party failed to de- 
mand arbitration within 15 days after receiving written protest of wilful de- 
fault it forfeited its right to demand arbitration later as to whether it had 


validly terminated the contract. Compagnie Francaise Des Petroles v. Pante- 
pec Oil Co., S.A., 100 N.Y.S. 2d 1000. 


Principal may not reject arbitration provisions of contract executed by 
his agent on the ground that the agent exceeded his authority when he accepted 
the benefits of the contract and made no offer to restore them. Motion to 
compel arbitration was accordingly granted. Stern, Morgenthau & Co., Inc. 
v. Bensadon, N.Y.L.J., October 31, 1950, p. 1006, Schreiber, J. 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


Stay of proceedings, pending arbitration in London in accordance with 
the contract, was granted by thé U.S. District Court which held its power to 
grant such a stay was not conditioned upon the existence of power to compel 
arbitration under the U.S. Arbitration Act. The arbitration clause read: 
“Any dispute arising under this agreement [to charter the vessel] will be re- 
ferred to arbitration in London. . . . The interpretation of the agreement 
shall be governed by the law of England.” Under such a clause, controversies 
regarding warranty as to the vessel’s speed, passenger capacity and fuel con- 
sumption; whether the charterer had performed his obligations and had the 
right to cancel the charter; whether and if so to what extent either party was 
indebted to the other were all held proper subjects for arbitration. Moreover, 
since in the absence of a cancellation clause the charterer might have no right 
to cancel merely for delayed delivery unless the delay frustrated the entire 
arrangement, whether or not it was frustrated was a question of fact for the 
arbitrator. Likewise, refusal of the steamship company to deliver the vessel, 
although tantamount to total nonperformance, and the fact that the vessel 
hence never went into operation, did not nullify the effect of the arbitration 
Provision. International Refugee Organization v. Republic S.S. Corp., 93 F 
Supp. 798 (D.C., D. Maryland). 


The Railway Labor Act was held not to preclude common law arbitra- 
tion of railway labor disputes. Under such a proceeding for the determitiation 


of the rights of dining-car stewards to positions formerly held by waiters, ‘the 








52 


The Arbitration Journal 





stewards’ union and the railroad were-not required to notify the waiters 
or give them the opportunity to participate. However, the award giving the 
positions theretofore held by waiters to the dining-car stewards constituted 
such a change in “working conditions” of waiters within the meaning of the 
Railway Labor Act as to invoke its provision for 30 days notice of intent 
to change the agreement. Failure to give such notice deprived the waiters 
of their right to resort to the Act and the District Court accordingly granted 
them an injunction restraining the parties from taking action under the award 
until the jurisdictional dispute was settled or for a reasonable time within 
which the waiters could proceed. Dwellingham v. Thompson, 91 F. Supp. 787 
(D.C., E.D. Missouri). 
_ 

The Supreme Court of Nebraska stated in its syllabus that where parties 
seek to enforce an arbitration agreement “by invoking the Federal Arbitration 
Act in the courts of this state the issue is one of procedure and not of sub- 
stantive right, and the laws of this state are controlling. In this jurisdiction 
a provision in a contract requiring arbitration, whether of, disputes arising 
under the contract generally or only of the amount of any.loss or damages 
sustained by the parties thereto, will not be enforced; nor will refusal to 
arbitrate be available in an action growing out of the contract.” Wilson & 
Co. v. Fremont Cake & Meal Co., 153 Neb. 160, 43 North Western Reporter 
2d Series 657. 


All disputes relating to the contract are arbitrable when the making of 
the contract is admitted. The party objecting to arbitration did not overcome 
the presumption of validity of the contract, nor could its claim of duress be 
sustained on a motion to stay the arbitration. Under a broad arbitration 
clause in a contract admittedly entered into, sufficiency and timeliness of the 
notices for arbitration were questions for the arbitrator. W. S. Ponton, 
Inc. v. VOPWA, Local 16, N. Y. L. J., November 21, 1950, p. 1265, McNally, J 


Where no controversy existed between the parties there was nothing to 
submit to arbitration. Plaintiff’s complaint recited two causes of action: for 
balance due under an agreement for work done; and for extra labor and mate- 
rials furnished on the job. Defendants offered no affidavit that the amount 
claimed due under either cause of action was in fact not due, and its application 
for a stay pending arbitration was therefore denied, but without prejudice to 
renewal upon proper papers. Puma v. 1223 Avenue J Corp., N. Y. L. J., De- 
cember 12, 1950, p. 1549, Nova, J. 


“In the absence of a judgment decreeing rescission of the arbitration con- 
tract respondent is entitled to proceed with arbitration,” since it was clear that 
the arbitration agreement had been entered into and that there was a failure 
to proceed with arbitration in accordance therewith. Kanfer v. Burlington 
Mills Corp., N. Y. L. J., December 18, 1950, p. 1616, Aurelio, J. 






Party who participated in selection of arbitrators was barred from mov- 
ing.for a stay of arbitration for the purpose of litigating the issue as to the 
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existence of an agreement to arbitrate. Its only remedy was to object to the 
confirmation of the award under Secs. 1458 or 1462 Civil Practice Act. Junior 
Miss Dress Corp. v. H. J. Stotter, Inc., 100 N. Y. S. 2d 271. 


Failure to demand arbitration and to allege that respondent failed, neg- 
lected or refused to arbitrate in accordance with the arbitration agreement 
precluded granting of a motion to compel arbitration, since respondent did not 
appear to be in default under Sec. 1450 Civil Practice Act. Mallin Lock Mfg. 
Co., Inc. v. Stein, N. Y. L. J., November 29, 1950, p. 1366, Arkwright, J. 


III. THE ARBITRA’1 DR 


U.S.S.R. Foreign Trade Arbitration Commisiion was expressly desig- 
nated as arbitrator in an agreement between Anitorg, a New York corporation 
which is the purchasing agent for the Soviet Union, and a Pennsylvania firm. 
The Supreme Court directed arbitration under the contract, but appointed 
another arbitrator because the Arbitration Commission, being a creature of the 
Soviet Government and located in Moscow, did not meet the qualification 
of impartiality required of an arbitrator since one of the parties also was an 
arm of the Soviet State. The Appellate Division reversed the appointment, 
however, declaring that “arbitrators are not disqualified on account of being 
interested in the result, if that circumstance has been disclosed to the adver- 
sary.” Although courts examine the actions of an arbitrator who by his 
relationship with a party might be affected in his judgment of the case, “such 
relationship does not necessarily preclude the arbitrator from acting.” The 
Appellate Division held the American firm “chargeable with notice” as of 
1947, when the contract was entered into, that the Foreign Trade Arbitration 
Commission was subject to the control of the Soviet Government, and no fraud 
or deception having been shown on the part of Amtorg in inducing Camden 
to agree on the designation of the arbitrator, the court affirmed the order 
directing arbitration but modified it to substitute the arbitrator named by 
the parties in their agreement. It added “without prejudice to a renewal... 
in event that visas are not obtainable or if for other reasons it becomes im- 
possible or impracticable to conduct this arbitration in Moscow.” Justice 
Callahan dissented, declaring it improper to charge the officers of Camden with 
knowledge that both the Arbitration Commission and Amtorg were instru- 
mentalities of the Soviet Government. He said a trial to determine the exist- 
ence of such knowledge should be ordered. Amtorg Trading Corp. v. Camden 
Fibre Mills, Inc., 100 N. Y. S. 2d 747. 


Attorney for the successful party in an arbitration proceeding was the 
regular attorney for one of the arbitrators and for a corporation in which 
the latter had a large interest. Reversing a Special Term order vacating 
the award, the Appellate Division declared that even though under the practice 
of the trade association which administered the proceeding neither of the two 
arbitrators (who later agreed upon the third) knew which of the parties had 
selected him, and even though the attorneys for the parties did not themselves 
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participate in the proceeding, “substantial issues have here been raised con- 
cerning the knowledge of one of the arbitrators of the relationship of his 
attorney to the submitted controversy and of the appellants’ prior knowledge 
of this situation.” Although courts generally “are loath to sustain belated 
claims of disqualification after an adverse award,” the Appellate Division, in 
a three-to-two decision, directed that “those issues should be referred to an 
official referee” who should report to the Special Term. Aflantic Rayon 
Corp. v. Goldsmith, 100 N. Y. S. 2d 849. 


Independent investigation by arbitrator, conducted after the hearing and 
before the award was rendered, without the knowledge and consent of the 
parties, was adjudged misconduct and called for vacating the award. The fact 
that the arbitrator was “scrupulously circumspect” and obtained no data “other 
than confirmatory” did not affect the impropriety of his conduct. Safir v. Wil- 
son, 100 N. Y. S. 2d 263. 


Where alleged misconduct of arbitrators was not prejudicial, the award 
was confirmed. In doubt over whether they should decide the issue as 
to the existence of a valid contract to arbitrate, the arbitrators telephoned 
an attorney for the National Federation of Textiles under whose Rules 
the arbitration was proceeding. The court held that participation in the 
selection of arbitrators foreclosed the objecting party from questioning the 
existence of the contract. Accordingly, it could not be prejudiced by the 
arbitrators’ actions or by their reliance or failure to rely on the advice 
given them. Junior Miss Dress Corp. v. H. J. Stotter, Inc., 100 N. Y. S. 
2d 271. 


IV. THE ARBITRATION PROCEEDINGS 


Examination before trial was denied and the court, in its opinion, re- 
viewed the grounds of similar past denials, citing authority: “The cases 
denying such an examination are based upon the grounds that there are no 
‘pleadings’ or ‘issues’ as those terms are understood in our courts, to per- 
mit an intelligent fixing of the scope of the examination; that arbitrators 
are not bound by the rules of evidence; that if petitioner were allowed to 
examine upon items which may be allowed, this would not preclude him, 
when going before the arbitrator, from going into items that may have 
been disallowed; that all matters which this court may order, and more, 
may be developed before the arbitrator, where adjournments of the hear- 
ings may be had to afford time to investigate; and that examinations before 
trial of parties to an arbitration proceeding are incompatible with the whole 
purpose and methods of procedure in arbitration.” The court distinguished 
Interocean Mercantile Corp., 207 App. Div. 164, in which a_ pre-trial 
examination was granted, pointing out that the application there was for a 
commission to examine witnesses without the state, a situation not involved 
here. The court also declared that a denial of the motion would: not 
deprive petitioner of its examination; it would operate merely to refer 
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petitioner “to the forum it had selected in which to settle its claim.” 
P. Beiersdorf & Co., Inc. v. Duke Laboratories, Inc., N. Y. L. J., December 
27, 1950, p. 1707, Benvenga, J. 


Court remanded matter to the arbitrator who had at the conclusion of the 
hearing allowed one of the parties 30 additional days to submit further 
proof but who then rendered his award before the expiration of that 
period. The party established that it had received relevant evidence within 
the period, which it was precluded from submitting by the premature 
award. Lewis v. Raymark Realty Corp., N. Y. L. J., October 25, 1950, 
p. 921, McGeehan, J. 


Temporary injunction may be obtained only if an action is pending or in 
a special proceeding where express statutory provision has been made 
therefor. Petitioner, who also moved for an order compelling arbitration, 
had not served a summons and complaint and hence there was no action 
pending. In connection with the motion to direct arbitration, there is no 
statutory provision for a temporary injunction covering the subject matter 
in dispute. The court therefore denied the injunction. Mallin Lock Mfg. 
Co., Inc. v. Stein, N. Y. L. J., November 29, 1950, p. 1366, Arkwright, J. 


“A part of the separation action” was what the court termed arbitration. 
In fixing a counsel fee, the court therefore included payment for services 
rendered in the arbitration proceeding which was directed to fix alimony. 
“The use of the arbitration device is in reality a part of the separation 
action and . . . the husband is responsible for counsel fee in this regard.” 
Seedman yv. Seedman, N. Y. L. J., October 26, 1950, p. 953, Koch, J. 


V. THE AWARD 


Wage increase awarded by arbitrator who directed that it be paid retro- 
actively to a specified date was claimed by an employee who had left the 
company’s employ 4 months prior to that date. The contract provided 
for arbitration of disputed changes therein, and a dispute arose over a 
provision that changes should be retroactive to the date upon which the 
agreement, or any extension thereof, was originally scheduled to expire. 
The arbitrators awarded a wage increase, and stipulated that it was to be 
payable retroactively only to employees on the payroll as of the specified 
date. Plaintiff sued for his retroactive wages, contending that the part 
of the award which limited payment to employees on the payroll on the 
date fixed was invalid. The court held that when he sued his employer 
on the contract the plaintiff adopted it and thus ratified the act of his 
agent, the union, which entered into it. Accordingly, he was bound by the 
contract, including the stipulations for its modification, and by the clause 
Proviling for arbitration and the results of the arbitration proceeding. 
Miller vy. Johnstown Traction Co., 74 Atlantic Reporter 2d Series 508 
(Superior Court of Pennsylvania). 
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Claim for damages for breach of contract was held covered by a general 
arbitration clause. The court distinguished Young v. Crescent, 240 N. Y. 
244, as a case involving a wilful refusal to be bound by the contract rather 
than the interpretation of its meaning; and another case, in which, although 
the arbitration clause was not broad enough to permit the award of conse- 
quential damages, it was broad enough to empower the arbitrators to award 
ordinary damages. Hershon vy. Durisol, Inc., N. Y. L. J., October 10, 1950, 
p. 761, Miller, J. 


Award in an arbitration proceeding determining the division of profits 
between a sub-partner and full partner was held res adjudicata when the 
sub-partner asserted the same claims against the bank which was the 
stakeholder and distributor of the profits of the joint venture. At the 
time of the arbitration the sub-partner had had full knowledge of circum- 
stances which he later sought to press against the bank and which he had 
had full opportunity to press against the full partner. Since the bank 
could not have greater liability than the full partner, the complaint was 
dismissed. Silberfeld v. Swiss Bank Corp., 99 N. Y. S. 2d 888. 


In the absence of corruption, fraud or other statutory grounds set forth 
in Sec. 1462 Civil Practice Act, an award rendered under a general arbi- 
tration clause will not be vacated for “errors, mistakes and departures from 
strict legal rules,” which were held “included in the arbitration risk 
(Matter of Wilkins, 169 N. Y. 494; Matter of Delma Engineering Corp., 
267 App. Div. 410, aff’d 293 N. Y. 653).” The clause involved read: 
“All questions and controversies arising in connection with this contract 
shall be submitted to arbitration in New York in accordance with the 
Rules of Arbitration of the American Arbitration Association.” Govern- 
ment of India v. Casavan General Supply Co., Inc., N. Y. L. J., December 
13, 1950, p. 1563, Greenberg, J. 


Court could not modify award by reducing amount awarded on cross- 
motions to confirm and to vacate or modify. Alleged miscalculation of 
figures, upon which the modification would be based, was not such “evi- 
dent miscalculation of figures” as to come within the meaning of Sec. 
1462(a) Civil Practice Act. The Appellate Division confirmed the award 
except for a portion of the interest which was concededly an overcharge. 
Kew Queens Corp. v. MacArthur Concrete Pile Corp., 277 App. Div. 1003, 
100 N. Y. S. 2d 185. 


Participation in a fair rental arbitration and expiration of the three- 
months statute of limitation prevented plaintiff from succeeding in an 
action to vacate the arbitration proceedings, the award and the order of 
confirmation; to fix the emergency rent; and to recover sums paid in 
excess of the emergency rent. Refusing to permit plaintiff to assert that 
which would be forbidden to him in a direct attack upon the arbitration 
proceeding, the court said: “Such an action is barred after the time that 
the plaintiff herein could have movéd in the arbitration proceeding, and he 
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cannot now be heard in a collateral action to attack the validity of an 
arbitration of which he was a knowing party. There was no duress in 
law, and the only basis of such an attack could be in fraud. Being a party 
to the fraud precludes him from now moving to set it aside.” Apex Binding 
Corp. v. Relkin, 198 Misc. 381. 


Pro forma arbitration resulted in “award’’ fixing rent at a figure above 
the emergency rent and a lease was executed at that higher figure. While 
the lease was in effect, but after expiration of the 3-month statutory 
limitation following filing of the award, the tenant attempted in a plenary 
action to vacate the award, to fix the emergency rent as the rent in the 
lease, and to recover payments made above such emergency rent. The 
court, rejecting the action, said that to hold an award inviolate would have 
no meaning “if a collateral attack which presupposed its invalidity was 
permissible.” Laurel Printing Co., Inc. v. Starrett Realty Renting Co., 
Inc., 198 Misc. 385, 100 N. Y. S. 2d 189. 


Appraisers disagreed over the cash value of insured property and called 
in an umpire. Each set down his own evaluation and they added and 
divided by three. They then agreed on the quotient as their combined 
judgment. The court held that although quotient verdicts are generally 
unlawful, such an appraisal would be valid provided that the appraisers 
did not agree in advance to accept the quotient but adopted it as their 
judgment after it was calculated. Moreover, the rule “restricting and 
preventing judicial review of errors of fact or of law in an award of 
arbitrators or appraisers is applicable to an appraisal under the usual 
appraisal clause in a fire insurance policy.” Otherwise, “there would be 
complete instability in arbitration awards.” Schreiber v. Pacific Coast Fire 


Ins. Co., 75 Atlantic Reporter 2d Series 108 (Court of Appeals of Mary- 
land). 


Arbitrator’s construction of re-employment provision of collective bar- 
gaining agreement will not be reviewed by court, which said: “The court may 
not, under well established principles of law, substitute its interpretation of 
the agreement for that of the arbitrator. On the basis of the arbitrator’s con- 
struction of the contract the submission of the controversy as to whether the 
stewards should be re-employed by the company impliedly conferred upon the 
arbitrator the right to award back pay to those found by him to have been 
entitled to re-employment, even in the absence of an express reference to the 
question of back pay.” United Automobile Aircraft and Agricultural Imple- 
ment Workers of America v. American Machine & Foundry Co., N. Y. L. J., 
January 24, 1951, p. 295, Botein, J. : 


Majority of arbitrators could make the award in a dispute regarding dis- 
missal of a radio announcer when contract provided for selection of third 
arbitrator by the two designated by the parties if the two could not settle the 
controversy, Said the Kansas City Court of Appeals, Missouri: “Otherwise, 
there would be no reason for having the third arbitrator as the first two were 
alrealy in disagreement. His selection was to break the deadlock already 


existing. To hold otherwise would be a manifest absurdity.” Fleming v. 
KCKN Broadcasting Co., 233 South Western Reporter 2d Series 815. 





Publications 


“A Profile of Labor Arbitration,” Edgar L. Warren and Irving Bernstein, 
4 Industrial and Labor Relations’ Review 200 (1951). The Director and 
Research Associate of the University of California’s Institute of Industrial 
Relations present the results of their interesting survey of attitudes of arbitra- 
tors and arbitration users. After explaining the statistical method employed, 
they report replies by Management, Unions and Arbitrators, and by geograph- 
ical area. Here are some highlights of majority opinion: 


Purposes of Arbitration. (1) Voluntary grievance arbitration—favored by 
an average of 94% with no significant difference among the groups. (2) 
Voluntary contract arbitration—approved by arbitrators, opposed by most 
employers and unions. Proponents caution against injudicious use. (3) Com- 
pulsory grievance arbitration—opposed by all three groups. (4) Compulsory 
contract arbitration—approved reluctantly by some “for crises” or for pub- 
lic utilities and other industries affecting public health and welfare. 


Selecting the Arbitrator. (1) Professional sources—All prefer professional 
arbitrators. (2) Appointing agencies—Selection by the parties is out in 
front; next, management, unions and arbitrators favor the Federal Media- 
tion and Conciliation Service and the American Arbitration Association. (3) 
Technical expertness—Familiarity with problems in the industry is important. 
(4) Grievance umpire in contract cases—frowned on by majority. 


Status of the Arbitrator. (1) Permanent vs. ad hoc—Arbitrators favor the 
umpire arrangement but parties prefer the ad hoc system. (2) Single vs. tri- 
partite—All groups divide almost equally but when grievance arbitrations are 
separated out they favor a single arbitrator. (3) Majority vote—Arbitrators 
and management would give the “third” arbitrator sole authority while unions 
prefer giving a voice to “partisan” arbitrators also. 


Scope of Arbitration. (1) Arbitrable issues—Management would confine 
arbitration to the interpretation and application of the contract; unions prefer 
a more flexible approach; and arbitrators take a center position. They also 
differ on management prerogatives, union affairs, etc. (2) Standards—favored 
by all. (3) Face-saving—Management and unions regard as improper submit- 
ting an issue to arbitration in order to place the onus of an unpleasant result 
upon the arbitrator. (4) Interpretation of awards—All groups would give 
the arbitrator power to interpret his award. 
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The Hearing. (1) Stenographic records—favored by management and ar- 
bitrators but not by unions. (2) Rules of evidence—opposed by all three. 
(3) Attorneys and consultants—Management and arbitrators believe they make 
a contribution, but only 39% of the union replies agree. (4) Social relations— 
opposed by all three groups between the arbitrator and the parties during the 
proceeding. (5) Mediation—Management takes the judicial view while unions 
and arbitrators tend toward the mediation approach. 


The Award. (1) Precedents—All agree that grievance arbitrators should 
consider precedents but not regard them as binding. (2) Opinions—favored 
by all three groups. (3) Publication of award—advocated by all. (4) Com- 
pliance—not a serious problem since by definition arbitration means that the 
parties agree in advance to accept the award as final and binding. 


The Cost of Arbitration, First to be announced, this section was reported in 
the Arbitration Journal, N. S., Vol. 4, pp. 198-9 (1949). 


Conclusion. The authors caution that arbitration is a complex process “that 
requires tailoring to the individual relationship and issue.” But while gen- 
eralizations may not be universally applicable, “meaningful patterns that emerge 
from the study .. . may, if taken judiciously,” serve as a guide to policy. 


Among the striking conclusions reported are: (1) Management, Unions and 
arbitrators agree much more than they disagree. Management favors the 
judicial approach to arbitraticn except for opposition to rules of evidence. 
Unions prefer the bargaining viewpoint in 62.5% of the replies to relevant 
questions and arbitrators in about 50%. (3) “The practice of arbitrators is 
becoming specialized as a profession and... arbitrators wish to enhance their 
own security and authority.” They agree with management and unions 
“that the appointing agencies should be expert in the field.” (4) “Arbitration 
is now a vital process in the settlement of labor-management disputes in the 
United States. Unions and employers alike have embraced it as an integral 
part of their collective relationships.” 


“Labor and Commercial Arbitration under the California Arbitration 
Statute,” Sam Kagel, 38 California Law Review 799 (1950). This is a 
comprehensive, authoritative study of arbitration in California: statutory his- 
tory, lawyer participation, voluntary aspects, clauses and submission agree- 
ments, vestiges of common law and legal problems under the present Act. 
To lawyers who claim arbitration would mean loss of work if it should re- 
place litigation, the author points out that lawyers participated in 82% of 
commercial arbitrations in 1946 and in 91.6% of labor arbitrations in 1947; 
and in that same period they acted as arbitrators in 21% of the commercial 
Proceedings and in 61% of the labor proceedings. He ascribes the small pro- 
Portion of court battles over arbitration awards to good faith between parties, 
resses the “voluntary acceptance” of arbitration. 
ther or not common law arbitration endures in California is important 
its consequences are different from those of statutory arbitration. It 
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certainly applies to oral arbitration agreements, but its applicability to writ- 
ten agreements, in view of statutory coverage, “is open to serious question.” 
The author cautions “parties who agree in writing to arbitrate . . . [to] in- 
corporate the statute by reference” if they wish it to control. 

He examines in detail the California Arbitration Statute—applicable to both 
commercial and labor arbitration; making future disputes clauses ‘“enforce- 
able and irrevocable ;” and permitting individuals, partnerships, unions, cor- 
porations and municipal corporations to be party to an arbitration. 

The agreement to arbitrate may be broad enough to cover questions of in- 
terpretation and application, or of law and fact. Although enforceable in the 
courts, such questions as these are yet to be decided: 1) How far must the 
claimant go to get the respondent to arbitrate? 2) Must the claimant get a 
court order enforcing the agreement or is an oral request enough? 3) At 
what point should the issue of default be referred to arbitration? 4) What 
constitutes a waiver of default? The author recommends incorporating a 
provision on defaults in the arbitration agreement. 

If confirmation of the award is desired, the award must be in writing and 
acknowledged; otherwise there is no such requirement. Confirmation may be 
had within three months after the award is rendered, and may be had together 
with enforcement in the same action. If procured by corruption, fraud or 
undue means; or if the arbitrator exceeded his powers, refused to grant an 
adjournment validly requested or to hear relevant and material evidence, or 
was guilty of any other prejudicial misconduct, the award may be vacated. 
Ordinarily, the courts will not review the merits, nor even the law, for unless 
specifically required to follow the law, the arbitrator need only decide in ac- 
cordance with justice and equity. 

The author terms the Statute “workable” but advises amendments, among 
them: a) abolishing the distinction between appraisals and arbitrations and 
bringing the former within the Statute; b) providing for a default award 
after adequate notice of hearing; c) improving procedure for arbitrators’ sub- 
poenas duces tecum; and d) limiting clearly legal review of an award. 


“The Precedential Force of Labor Arbitration Awards,” Frank Elkoutri, 
3 Oklahoma Law Review 255 (1950).* The author first reviews recom- 
mendations for publishing labor awards to give them precedential value: 
use should be made of the “tremendous mass of hard, practical experience” 
which arbitrators are developing in the field of labor relations, and prece- 
dents would help clarify and stabilize labor relations and could be of value 
to parties negotiating agreements by informing them of how arbitrators 
had interpreted specific clauses in the past. Opponents, he says, “voice 
the same type of criticisms sometimes directed toward the doctrine of 
precedent in law i.e., the binding force of prior decisions ties the present 
to the past in such a degree as to stultify progress, and the observance of 
precedence becomes an end in itself.” His other reports of the opposition 
viewpoint seem more realistic: opponents contend that the individual pro- 
ceeding, involving specific parties with unique economic positions, roles it 


* Reprinted in 1 Labor Law Journal 1183 (1950). 
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the community, strengths and weaknesses, history of past relationships and 
objectives in the present, must yield an individual result which might be 
wholly inapplicable to similar facts involving other parties or even the 
same parties under different circumstances. Unfortunately, the author 
sums up the different viewpoints with the unsubstantiated statement that 
despite opposition “it is now recognized widely that prior awards do have 
great value” and that most unions and employers “appreciate the great 
utility of using this tested experience.” 

Using that as a premise, the author considers “authoritative prior awards” 
and “persuasive prior awards.” Under the former he discusses permanent 
umpires, “the most definitely pronounced situation in which prior awards have 
authoritative force’ and awards interpreting an agreement, which he states 
thereby becoming a binding part of it. In discussing “persuasive prior awards” 
he calls it “essential that one recognize that the precedential force of prior 
awards always is a question of degree.” He concludes that a line cannot be 
drawn between awards with no persuasive force and binding awards. 

The author says the reason for pre-arbitration settlements is that parties 
are aware of prior awards on the same issue which forecast probable results, 
and predicts that in view of increased reporting of awards, the use of prece- 
dents “will assume greatly increased significance in the future.” 


Labor Law, Cases and Materials, Russell A. Smith. Emphasizing on the 
legal side the law relating to trade unionism and collective bargaining, and on 
the non-legal side various aspects of colléctive bargaining and disputes—settle- 
ment, the author’s approach reflects his regard for the “constructive” aspect 
of management-labor relations as against the sporadic but publicized instances 
of improper conduct. The subjects are broken up numerically in order to 
facilitate the preparation and use of annual supplementary material, and fall 
into four parts: I. Introduction, dealing with the history of the American 
labor movement and some major unions and with the development of legislative 
policy ; II. Unionization and Collective Action; III. Collective Bargaining and 
Dispute Settlement; and IV. Institutional Problems of Unionism. Part III 
discusses “Aids to Bargaining: Mediation, Arbitration and Fact-Finding,” and 
“Grievance Procedure” as a “Subject Matter of Collective Bargaining,” under 
“The Making and Enforcement of the Collective Agreement ;” and “The Vol- 
untary Arbitration of Labor Disputes,” a full chapter of case digests, refer- 
ence to Rules such as those established by the American Arbitration Associa- 
tion, statements and articles of arbitrators, and statutory and common law 
arbitration provisions. The volume is an easy-to-use reference book, factual 
and authoritative, interestingly written and well organized. It includes various 
Phas: s which although desirable for a proper understanding are generally 
omitted as not within the purview of a legal text (e.g., the sections on history). 
Together with its planned annual supplements, the volume is a valuable con- 
tribution to knowledge of the concepts, procedures and legal aspects of indus- 


trial relations in America. (Indianapolis: The Bobbs-Merrill Co., Inc., 1950 
1450 pp.. $8.50). | | 
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“Criteria in Wage Arbitration,” Emanuel Stein, 25 New York University 
Law Review 727 (1950). The author’s objective is “to develop criteria which 
would at once satisfy constitutional requirements relating to delegation of 
legislative power to administrative bodies, serve as guides to litigants in the 
preparation of their cases, and set up reasonable limits within which arbitrators 
could function.” He calls it virtually impossible to get labor and management 
to agree on the standards to be applied in a particular proceeding, because “if 
the parties could agree upon the standards, there would ordinarily be no need 
ior arbitration.” For example, if they agreed on Bureau of Labor Statistics 
consumer price figures as the guide, they could easily calculate by themselves 
what the new wage rate should be. 

Labor and management pretty much agree that wage comparisons are a valid 
criterion in wage arbitrations, says the author, but disagree as to what kinds 
of comparisons are appropriate and as to what conclusions are to be drawn 
from the comparisons made. Some of the complexities involved are: (a) The 
Sui Generis Case. The Bell Telephone System stands by itself and the work 
of its employees is not comparable with that of other clerical workers. 
(b) Definition of the Industry. Is a printing pressman who operates a press 
which prints labels in a paper milk container company considered in the paper 
container industry or in the graphic arts industry? (c) Jnter-industry Com- 
parisons. Implicit in “rounds” of wage increases is the assumption of a ra- 
tional relationship between wages in steel and, e.g. autos. (d) Geographic 
Comparisons. Cities are often grouped on the basis of population for compari- 
son purposes. “To what extent, if arry, should differences in costs or standards 
of living enter into the calculations?” (e) Follow-the-Leader. Wages paid in 
an industry frequently follow closely those paid by the dominant company. 
‘What recognition, if any, should be given . . . to the extent of integration, 
diversification of product, territory, . . . mechanization, specialization of labor, 
age and condition of equipment, and . . . ability to pay?” (f) Non-wage Com- 
parisons. Such other factors include existence of an incentive system, pension 
plan or sick benefit scheme, provisions regarding overtime, holiday pay, shift 
premiums, special allowances, etc. (g) Historical Relationships. If a group 
of employees in New York who ranked highest in a 1941 national wage com- 
parison of people doing the same kind of work throughout the country now 
rank eleventh, are they entitled to be restored to their 1941 rank? (h) Wage 
Rates or Earnings. Should comparisons be based on hourly rates, weekly rates, 
or average hourly rates, and should annual earnings be considered ? 


“Compulsory Settlement of Public Utility Disputes,” Clarence M. Up 
degraaf, 36 Iowa Law Review 61 (1950). The author, in a brief, compact 
article, analyzes the various characteristics of a public utility which, in his 
opinion, makes a work stoppage affecting any such utility “as important as, 
and in fact very much like in its consequences, a stoppage of work affecting 
an essential government agency.” He then sets about establishing his view- 
point that compulsory settlements of public utility labor disputes are not ut 
constitutional—that they do not violate the provision against involuntary servi 
tude, the equal protection clause, the due process clause or the provision out- 
lawing impairment of contract. He analyzes common provisions in state laws 
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for compulsory settlements and recommends items for inclusion in such laws 
if they are to be enforceable. Whether the reader agrees or disagrees with 
the author, the article is nevertheless an interesting and concise treatment of 
this increasingly more important topic. 


Labor Problems and Labor Law, Albion Guilford Taylor. Much more 
an economics work than a legal work, the book, nevertheless contains refer- 
ences to law because of the author’s conviction that problems in industrial 
relations are affected by legal principles, traditions and habits of thought. It 
is divided into basic causes of conflict, wages and hours, labor and manage- 
ment organizations, legal foundations of organizing and bargaining, the role 
of the Government, and social security—all with substantial bibliographies. 
The author devotes a full chapter to the Settlement of Labor Disputes, but 
his treatment is brief and rather elementary, first defining conciliation, media- 
tion and arbitration; distinguishing between voluntary and compulsory arbi- 
tration; and mentioning various plans for industrial peace. Well-written and 
interesting, the book should prove helpful to the relative novice (New York: 
Prentice-Hall, 1950 [second edition], 608 pp., $6.65). 


“Contract Disputes and Arbitration,” Edwin R. Hackett, 32 Chicago Bar 
Record 19 (October 1950). This article is a condensation of a lecture given 
at the Chicago Bar Association by the author, who is a member of the Chicago 
Bar and President of the Commercial Telephone Workers’ Union. It urges 
greater participation of lawyers in labor-management arbitration. 

Contract disputes, grievances and arbitration “is a field which rightfully 
belongs to the legal profession,” says Mr. Hackett. “Progressive employers 
and sincere union leaders would welcome greater participation in the labor 
field by lawyers” since this “would bring into the labor field a higher standard 
of ethics.” Moreover, “it would be an opportunity for lawyers to engage in a 
practice which is a part of the law; to do some good for their clients, and 
in the long run to do a world of good towards cementing good relations 
between industry and labor.” 

The author explains various grievance procedures and types of labor-man- 
agement grievances, giving informal examples and advice. He also discusses 
steps in the arbitral process—the submission, appointing the arbitrator, the 
hearing, ete—showing how lawyers can play an important role. 


Labor-Management Cooperation in France. Essentially a summary of 
the methods and organizations for cooperation which existed in France at the 
beginning of 1948, this study analyzes laws and regulations governing the 
many forms of such cooperation among employers, workers and public au- 
thorities. Together with similar studies contemplated of Poland and Czecho- 
slovakia, this represents a significant recognition that industrial peace is not 
only «lesirable but essential, and that high levels of cooperation not only can 
be but already have been achieved (Geneva: International Labor Organization, 
1950, Studies and Report, New Series, No. 9, 237 pp., $1.25). 
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“The Arbitration Between the Lena Goldfields, Ltd. and the Soviet Gov- 
ernment,” Arthur Nussbaum, 36 Cornell Law Quarterly 31 (1950). Con- 
ducted in 1930, this has been the only arbitration to which the Soviet Govern- 
ment itself was a party. In 1925, the Soviet Government granted Lena Gold- 
fields, Ltd. extensive exploring, mining and transportation concessions. When 
the Five Year Plan replaced the New Economic Policy in 1929, the Govern- 
ment withheld performance partly of a vital nature. Following various other 
Goverment actions the company disorganized and discontinued operations ; its 
plants and a technical process described in seized documents were taken over 
by the Government. The company instituted arbitration for the payment of 
£13 million, claiming it had been rendered unable to perform its obligations 
under the agreement and to enjoy its benefits. The Soviet Government ap- 
pointed an arbitrator; Lena did likewise and the two agreed upon a third, 
A hearing date was fixed, but the Government and its appointee then with- 
drew. The remaining arbitrators proceeded under a clause permitting ex parte 
arbitration, and rendered an award of almost £13 million against the Govern- 
ment. Refusing to recognize the award, the USSR conducted negotiations 
with British officials representing Lena and settled for £3 million. 

The law applicable to performance inside the USSR was Soviet Law; in 
other respects, the “general principles of law” referred to in Art. 38 of the 
Statute of the Permanent Court of International Justice applied. However, 
the Government did not invoke its own law which strictly bars escape from 
arbitral agreements. If by not invoking Soviet law the Government regarded 
the “general principles of law” as applicable, the agreement must be binding, 
for under them an arbitration agreement does not lose its force if one party 
rescinds the contract. The author refers to and disagrees with Rashba, 
Settlement of Disputes in Commercial Dealings with the Soviet Union, 45 Col. 
L. Rev. 530 (1945), in which the Government position is upheld. 


Monopoly and Free Enterprise, George W. Stocking and Myron W. Wat- — 
kins. This third and last volume in the Twentieth Century Fund’s research 
study contains a report of the Fund’s Committee on Cartels and Monopoly, 
which concludes that American industry has shown itself remarkably dynamic, 
achieving a steady flow of new products and development of new tastes, con- 
stant improvement of quality, and repeated shifting of methods of production 
and distribution to offer an ever-widening array of goods and services. The | 
study considers “bigness” and advocates a middle course between prohibiting 
concentration and accepting it as so inevitable as to bring it under public 
regulation or ownership. In discussing anti-trust regulations, wherein arbi- 
tration has played a role especially in the motion picture industry, the important 
case of U. S. v. Paramount (334 U. S. 131) is considered in some detail (New | 
York: Twentieth Century Fund, 1951, 596 pp., $4.00). 








